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THE CONDUCT OF THE GUITEAU TRIAL. 


THE assassination of the chief magistrate of the nation, with- 
out any provocation, and without any motive that intelligent 


minds can view in any other light than of the utter and reckless 
depravity of the culprit, or his insanity, has naturally made the 
trial of Guiteau a cause célébre in the annals of jurisprudence, 
Every step and incident in the trial has been reported and exposed, 
from day to day, to the perusal and comment of the people in every 
country in which newspapers exist. Much has been stated con- 
cerning the conduct of the eminent judge who presided at the 
trial that had no foundation in fact, and many of the incidents 
of the trial which have tended to rob it of the austere and solemn 
dignity suitable to such an occasion have been greatly exagger- 
ated. Some portion of the press of this and other countries, 
distant from the scene, have caught the infection of exaggera- 
tion, and, magnifying and distorting occurrences sufficiently 
unpleasant in themselves, have derided the whole progress of 
the trial, as bearing the character of a low and disgraceful faree. 
But, denuded of all fictitious reports, and of all exaggerations 
designed, like theatrical colorings, to feed and sharpen the appe- 
tite for ridicule and sensation, there was more than enough of 
what was really derogatory to the due and dignified administra 
tion of justice to demand an inquiry how such scenes can be pre- 
vented in a trial for felony, if they can be prevented at all. 
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From day to day, in a trial that lasted for many 
weeks, the prisoner, by insolence and contempt toward the 
Court, by impudent interruptions of counsel, by ribald and vul- 
gar epithets, and infinite and irrepressible garrulity, taxed the 
endurance of the Court and jury to the uttermost, greatly pro- 
longing the trial and lowering, so far as such conduct under 
such circumstances could, the character of one of the greatest 
of judicial proceedings, and coubtless producing in the public 
mind something of contempt for one of the most essential 
and interesting of all processes of good government, namely, 
the calm and orderly administration of justice. 

But American pride may, perhaps, find some solace for its 
mortification in the fact that occurrences of this nature have 
sometimes happened in the courts of other civilized countries. 
In Mr. Craik’s report of the trial, in England, of Colonel Turner, 
for burglary (1664), it is stated that “the judge with his indecent 
wipes and the prisoner with his irrepressible impudence were 
well matched.” <A perusal of the report, we think, fairly justifies 
the conclusion of the reporter. In the trial of Sir Nicholas 
Throckmorton, in the same country, for treason, there was a 
constant war of epithet and accusation between the prisoner and 
the prosecuting counsel and the judge, but no step was, or appar- 
ently could be, taken to prevent it without stopping the trial, 
although the judges threatened to deal with the prisoner—with- 
out saying how—if he persisted. He did persist, and got a just 
verdict of acquittal, for which the judges revenged themselves 
upon the jury by putting ¢hem in prison ! 

In the great state trial of the Earls of Essex and South- 
ampton before the English lords, barons, and judges, in which 
Sir Edward Coke and Francis Bacon—afterward the famous 
Lord-Chancellor—were counsel for the prosecution, running 
observations the reverse of complimentary were interchanged 
between some of the lords and the prisoners. Essex accused 
Coke of being a perjured liar, Bacon of being a hypocrite and 
time-server; and when Sir Walter Raleigh was sworn as a wit- 
ness, asked: “ What booteth it to swear the fox?” Once the 
lord high steward attempted to stop what he called these 
“expostulations,” but without success. The French embassador 
at the court of St. James, who was an eye-witness of the trial, 
in writing to a member of his own Government, and speaking of 
its final scenes, says: “Shortly afterwards, the counsel ended 
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their pleadings, and the peers their biscuits and beer. For while 
the earls and the counsel were pleading, my lords guzzled as 
if they had not eaten for a fortnight, smoking also plenty of 
tobacco. Then they went into a room to give their voices; and 
there, stupid with eating, and drunk with smoking, they con- 
demned the two earls.” 

More recent trials, in which the brazen vulgarity and buf- 
foonery of the prisoners gave the scene the appearance of a light 
comedy, or in which the bias and bad temper of the judge and 
the insolence of the counsel struggled for the mastery (as in the 
criminal trial of the Tichberne claimant), could be brought to 
light, were the bad features of the trial we are discussing to be 
made better by such comparisons, but they are not. If the Court 
in this instance failed to secure order and decorum in the trial, 
through a mistaken notion of its power and duty (and this is 
the head and front of its offending, if it has offended at all), the 
answer of “ tu quoque” to its critics, foreign or domestic, will not 
excuse it to that public sense which demands of courts of justice 
that they shall be objects of awe and fear to the guilty, and of 
reverence and hope to the innocent. 

The administration of justice—which is the application of 
the law to ascertained facts—will not, in general, be successful 
in the best degree when the halls of justice become places of dis- 
order, cross-talk, taunts, and quarrels, or of those displays of 
buffoonery and coarse wit that are supposed to make third-class 
theaters popular. In such an atmosphere there is danger that 
judges, jurors, witnesses, and counsel may forget that for the 
truth and uprightness of their conduct of the cause they have 
invoked the help, and, if they deserve it, the vengeance, of the 
Most High. 

Few things can be more essential to the welfare of a people 
whose rights are secured and regulated by law than the dignity 
and intelligence of its administration, and nothing is more clear 
than that publie confidence, respect, and reverence for the tri- 
bunals of justice cannot be lost without incalculable injury, even 
if such tribunals are in truth learned and pure. Order, dignity, 
and solemnity, particularly in criminal trials, are among the 
most influential of the causes that command public respect, and 
they, therefore, ought to be practiced and insisted upon to the 
uttermost possible extent consistent with the fundamental secu- 
rities for freedom and fair play in the defense of persons accused 
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of crime. All this, doubtless, most intelligent persons will con- 
cur in agreeing to at once. They naturally, then, inquire why it 
is that in this great trial so much that was other than orderly, 
dignified, and solemn has happened without being prevented or 
punished by the presiding judge. 

In considering this question, we must remember that th: 
most of what was unseemly came from the accused himself. 

It has been a cardinal doctrine in countries in which the 
right of self-defense against criminal accusations, for the security 
of life and liberty, has been recognized, that the accused cannot 
be tried or condemned without his personal presence, or without 
having actually answered the charge made against him. So, 
under the earlier common law, if the accused refused to plead, 
no further step could be taken in his trial, and he was put to 
torture to compel him to say whether he was guilty or not. 
Later, a more humane provision took the place of this, in treat- 
ing a refusal to plead as a plea of not guilty, and proceeding 
with the trial. In our own Constitution it was provided, in 
Article 6 of the amendments, that: 


“Tn all criminal prosecutions, the accused shall enjoy the right toa speedy 
and public trial, by an impartial jury of the State and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accu- 
sation; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have the assistance of 
counsel for his defense.” 


Under this provision, it is obvious that the trial of no person 
accused of high crime (to say nothing of others) can lawfully go 
on without his personal presence, and that he cannot be deprived 
of the right of speaking in his own defense. Counsel are merely 
the agents and assistants of their client, and if he chooses to 
speak for himself, their functions are for the moment suspended. 
It is well for liberty and innocence that this is so, for if we once 
admit that a trial can go forward either in the absence of the 
accused or when he is denied the right of self-defense, one of the 
greatest safeguards against malice, tyranny, and oppression is 
destroyed, and in evil times the power either to proceed without 
the presence of the accused, or to send him out of court for any 
cause, or gag, or otherwise keep him silent, might be used so as 
to pervert the courts of justice into engines of the most wicked 
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and dreadful tyranny and oppression. Consistently with the 
free exercise of these rights, there exists the plain power of the 
Court to regulate the order of its proceedings; to determine the 
number of counsel who may speak; how many speeches may be 
made on each side; and to fix limits of time, ete. Thus, if only 
two speeches on a side are allowed, and the accused insists upon 

idressing the jury, for instance, in his own behalf, it is com- 
tent for the Court to count that as one of the limited number 
if speeches allowed, and put the prisoner to his election whether 
he will speak for himself with one counsel, or allow both his 
counsel to speak for him, and keep silent himself. 

The constitutional provision we have quoted was the out- 
growth of the experience of history, and it was designed to put it 
beyond the power of either the executive, the legislative, or the 
judicial bodies of the country to exercise any discretion upon the 
subject. When, in times of peace and good government, a case 
of gross crime occurs, we are quite too apt to be impatient of the 
restraints and securities thrown by law around the administra 
tion of justice, and ery out for speedy justice regardless of forms 
and methods, forgetting that the righteous indignation of to-day 
may be, and too often is, the wild prejudice of the mob or the 
corrupt or bold act of the tyranny of to-morrow, and that a just 
public opinion in one ease, if allowed to have sway, becomes the 
facile and fatal precedent and temptation for the grossest injus- 
tice in another. To depart, therefore, even in what seems the 
plainest case, from the systematic and orderly procedure of the 
law on aceount of our unanimous belief in the enormity of the 
offense, in order to accomplish a quick retribution for a great 
crime, is only, in principle and in fact, the resort to popular 
opinion as the test of crime and punishment in a particular case, 
and to stand really upon the same ground—only different in 
degree—as those who, in the case of Guiteau, have attempted to 
take his life by private violence. Does any one wish to go back 
to the institutions, if they can be called such, of five hundred 
years ago, when the tenure of every man’s life and property 
depended upon the popular temper of the hour, or upon the 
mere will of a king or magistrate? Surely not. Then we must, 
with patience, bear the law and follow the law at whatever sacri- 
fice of our opinions of its operation in a particular case. 

Assuming Guiteau to have been sane, what could have been 
lawfully done by the Court to compel him to conduct himself 
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during the trial in a decent and orderly manner? The power of 
courts to punish contempts (and disorderly conduct is contempt) 
by parties, witnesses, counsel, and audience is undoubted, but 
“cruel and unusual punishments” are forbidden. Fine and im- 
prisonment, therefore, would seem to be the only punishment for 
contempt of court. If, then, a prisoner like Guiteau, in a capital 
case, be sentenced to imprisonment for contempt, what is to 
become of the trial? Is it to be adjourned for a week, or a 
month, or a year, until the sentence shall have been executed? 
If so, would not most prisoners who thought themselves in dan- 
ger of the gallows apply themselves with persistent diligence to 
misconduct in court, in order to go to prison for it, and thereby 
postpone the greater condemnation? Meantime, the jury must 
be kept together, and substantially imprisoned themselves, or 
the trial must be abandoned, at the risk of a plea by the prisoner, 
when it should commence again, that he had already been once 
put in jeopardy for the same offense. It must be apparent to every 
person of ordinary understanding that such a criminal trial can- 
not, practically, be delayed or abandoned in order to punish con- 
tempts. It must proceed to its regular end, however disagreeable 
the incidents of its course may be. 

If such a trial could lawfully go on while the accused was 
lying in jail (perhaps during the whole trial) for supposed and 
adjudge -d contempt, of course the trial covld flow peacefully on, 
and reach an early conclusion, but the right of rights of the 
accused to be confronted with his accusers and the witnesses, 
and to be heard in his own defense, is denied. True, it has once 
(and perhaps oftener) been said that the prisoner who mis- 
behaves in court by violent disturbance waives this right. To 
say that he forfeits it, would be a more accurate expression, for 
the nature of a waiver is voluntary, and in such eases as these, 
the accused does not say, “I dispense with my right to attend 
the trial and confront the witnesses, and assent to spending the 
time in jail”; he says, on the contrary, that he insists on being 
present and being heard. If such conduct were naturally a 
waiver or a forfeiture of these rights, it is not easy to see how 
constitutional and intrinsic rights of this character can be 
waived or forfeited consistently with the cardinal objects of 
the Constitution itself. If he can create a waiver by implication 
drawn from misconduct, he can certainly waive his rights 
directly and without misconduct. Can he waive a trial by a jury 
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of twelve men, and consent to a trial by six or one, or by the 
Court? Can he waive an indictment, and consent. to go to trial 
on the accusation of the prosecuting officer alone? And a con- 
stitutional right cannot be forfeited. If he could so waive or 
forfeit his rights, the question whether he has in fact done so 
must, 1: the nature of things, be determined by the opinion of 
the judge, and so, all these sanctions for life and liberty that 
have sprung from dear e: verience, and have become imbedded 
in English and American jurisprudence, depend practically 
upon the will of the judge only! If this be true, the 
accused, in a capital case, can be delivered or put to 
death with or without the proceeding the law commands, 
according as the judge may think the proprieties of the 
ease warrant. No Roman tyrant ever claimed a greater power, 


and the Inquisition never exercised one more arbitrary or 
dangerous. The forms and securities of the law must be applied 
in the trial of the greatest criminals as rigidly as in that 
of the most innocent citizen. Wecannot decide in advance 
which is the guilty and which is the innocent; if we could, there 
would be no need of courts of justice at all. Is it not far 
better, then, to bear the evils of disorderly behavior by those 


on trial for crime, than to recognize any power in a judge 
to banish the accused from the court and proceed without him, 
or close his mouth against the utterance of evil words? It is, 
no doubt, true that the judge has the power to punish such con- 
tempts by a sentence not cruel and unusual, to be executed dur- 
ing the daily recess of the court, such, for example, as solitary 
confinement, ete., from the adjournment of the court to its next 
opening; and, in most cases, such a course would be likely, if 
steadily followed up, to stop the misconduct. It would seem to 
be clear, also, that if a prisoner on trial should resort to physical 
violence, he could be physically restrained as much as if he at- 
tempted to run away. But suppose he only makes a disturbance 
with his voice, is he tobe gagged? The accused has the right to 
make a defense, and this is a right that belongs to him person- 
ally. He need not exercise that right, for it is plain he may plead 
guilty, or stand absolutely mute; but the question is, can he be 
deprived of this right as a punishment for contempt of court? 
Could the legislature of a single State be persuaded to declare 
by law that the right of self-defense by one’s own mouth against 
@ criminal charge should in any instance depend upon the opin- 
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ion of a judge as to the conduct of the accused? And if the 
prisoner is gagged, for how long is it to be? Until the most 
critical part of the trial is passed ? 

It will be seen from these few queries and suggestions, out of 
many that could be made, that the whole matter is one of oppos- 
ing considerations. On one side are the great and fundamental 
securities of life and liberty for all men and all cases. On the 
other are the convenience and importance of decency, order, and 
dignity in the administration of justice. In such cases as we 
have in view, one or the other of these must, io a greater or less 
degree, give way. Which, on the whole, should it be? It seems 
to us that the path of safety hes in holding fast to the first. To 
do otherwise might, in troublous times, make our system of 
criminal procedure substantially like that of France and other 
eountries of Continental Europe (or what they used to be), and 
subject innocent persons who are obnoxious to the Government 
to a trial in which they cannot be heard, or to condemnation 
in their absence. 

When in criminal trials insanity is set up as a defense, deal- 
ing with disorderly conduct of the prisoner consistently with the 
fair and even-handed course of justice would, even if the field of 
discretion were open to the judge in any case, be much more 
embarrassing. The presence of the accused and the allowance 
of free scope to his speech might be of the greatest value in 
determining whether he was really insane or was feigning. If 
insane, he could not be guilty of a contempt of court, and of 
course could not be lawfully punished for his disorderly conduct. 
Sentence to punishment for contempt, therefore, would, so far as 
the judge was concerned, prejudge the very question at issue; and 
to treat the accused as a madman would be equally bad, and 
tend to accomplish the object of the defense. Hence any action 
of the Court in such a case beyond restraining physical violence 
would seem to require the adoption of one of two opposing 
hypotheses, either of which, if carried to its logical result, should 
end the case The fact that the prisoner insisted on his own 
sanity would not relieve the embarrassment, for really crazy men 
do that very frequently. 

From whatever point of view, then, we examine the course of 
the late trial of Guiteau, the difficulties, both practical and theo- 
retical, in dealing with the prisoner’s violence and unseemliness 
of speech are seen to be great; and the more we reflect upon the 
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subject the less disposed we shall be to condemn the failure or 
omission of the judge presiding at the trial to cause the prisoner 
to be either chained, whipped, gagged, or removed from the pres- 
ence of the jury and witnesses during any part of the trial. 
Possibly a commitment to solitary confinement during a recess, 
as punishment if sane, and as discipline if not sane, might be 
lawful. The counsel, the »ight to whom the Constitution secured 
him, were not his substitutes. They were, in the language of 
the Constitution, to give him “assistance,” and their presence 
would not deprive him of the right existing before the Constitu- 
tion to speak in his own defense, subject to the limitations we 
have already mentioned; and it is of infinitely greater conse- 
quence to the safety of society that such rights should be pre- 
served unconditionally than that there should be no insolent dis- 
order or wicked speeches by a person accused of a great crime. 

Long experience has shown that instances of evil or constant 
speaking by a prisoner on trial, of a really serious and obstruct- 
ive nature, are very rare, and they have never defeated, though 
they have sometimes obstructed, the course of justice. 

That it was fully within the competence of the Court in this 
late case, as it is in all other cases, to compel absolute decorum 
in the conduct of the persons attending the trial, is beyond all 
question, and we-think it is to be regretted that this was not 
done to a greater degree than appears to have been the case. 
If, after a reasonable warning, the Court had made one or two 
examples of persons guilty of disorderly or indecorous behavior, 
by sentencing them to proper imprisonment for contempt, all 
demonstrations on the part of the audience would doubtless have 
ceased, and the public would have been taught the valuable les- 
son that. courts of justice are not theaters, where the acting is 
to be applauded or condemned, as it may strike the various tem- 
pers of the beholders. 

Nothing is more deeply interesting to a people, or more inti- 
mately connected with their welfare, than their penal codes and 
their procedure in criminal cases. It may be said, with substan- 
tial accuracy, that where the criminal laws of a country are 
anything like humane and complete, and when they are admin- 
istered fairly, all civil and social rights are in general secured. 
When crimes are carefully defined and punishments fixed with 
precision, and with adequate relation to the degrees of the enor- 
mity of the offenses, property—ineluding the rights of labor as 
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well as of accumulated capital—is secure, contracts are en- 
forced, progress is developed, and intelligence prevails. But the 
converse of this does not appear to be true. The Roman civil 
law was carried to a high degree of philosophical and practical 
perfection, while the Roman criminal law and its administration 
continued to be, in many aspects, simply atrocious; and the same 
was, to a considerable extent, true of the systems of Continental 
Europe and even of the common law of Great Britain in its earlier 
history. A large and dangerous proportion of all offenses was 
drawn into the fatal vortex of treason, and while the ruler, or, in 
republican times, the assemblies of the people, by whatever name 
they were called, were the tribunals, the safety of those who 
were the objects of dislike or prejudice was at all times precari- 
ous. Every reader of history knows how tremendous and fear- 
ful were these engines of oppression; and, indeed, those accused 
of offenses otherwise classified stood little chance ef that free, 
open, and deliberate justice that is now the chief glory of the 
most highly civilized countries. The often quoted passage in 
Tertullian: “If the Tiber overflow its banks; if there be a fam- 
ine or a plague; if there be a cold, a dry, or a scorching season ; 
if any public calamity overtake us; the universal ery of the pop- 
ulace is, ‘To the lions with the Christians,” illustrates, not only 
for Rome but for all countries, the insecurity of society when 
the criminal laws are not based upon precise and solid founda- 
tions, or when criminal procedure is not placed above the dis- 
eretion of both the ruler and the judge, and beyond the 
immediate reach of the fluctuations of public opinion. 

Happily, in our own country, treason is declared in the 
Constitution to consist only in levying war against the United 
States, or in adhering to their enemies, giving them aid and 
comfort. Codes in regard to crimes are established by written 
law, and just and deliberate procedure is made applicable to all 
alike. All this, founded upon our knowledge of the terrible 
evils of looser systems, is not brought into play for the pro- 
tection of criminals, but as the indispensable shield of innocence. 
It is to withdraw the question of the existence of guilt, alike from 
the influences of the tyranny and corruption of rulers and from 
the tumults and passions of the people. This is all that human 
agencies can do in these respects for good government. And if 
sometimes by means of it the guilty escape punishment, it almost 
always operates for the preservation of the innocent. And if it 
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occasionally happens that the immunities of those charged with 
crime are abused to the extent of disturbing our sense of what 
is decorous in the administration of justice, there is no reason 
that the infinite benefits of our constitutional system should be 
jeopardized by even the least appearance of an invasion of 
fundamental rights, for, as Dr. Lieber says: “One of the main 
ingredients of civil liberty, and at the same time one of its 
greatest blessings, is the protection against individual passion, 
violence, views, opinions, caprice, or well-meant but disturbing 
interference—the supremacy of law.” 
GEoRGE F. Epmunps. 
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FRANCE and the United States are by common consent to- 
day regarded as the two most prosperous countries on the face of 
the earth. As the French and American people have many 
patriotic associations and traditions in common, and as their 
institutions are, in the main, very much alike, it is but natural 
that each should be interested in whatever concerns the condition 
and welfare of the other. Just at this time, when the real gov- 
erning power of France has been called to a position of responsi- 
bility, in the person of M. Gambetta, there seems to be a special 
desire, on this side the ocean, to know whether or not the French 
Republic is definitively established, with the prospect of perma- 
neney. 

I have thought that possibly a somewhat detailed statement 
of the progress of the French people toward republican ideas and 
popular government, since the Franco-Prussian war of 1870, 
might be interesting to some readers. 

At the fall of the Empire, it is certain that the popular senti- 
ment of France was anti-republican. Only two months before 
the declaration of war,— May 8, 1870,—a plebiscite gave the fol- 
lowing result : 


For the Imperial Government nae 7,350,142 
Against iat rere cent 1,538,825 


In the Chamber of Deputies which voted the declaration of 
war,—a body which had been elected in a time of profound peace 
and perfect quiet, and without conspicuous Government pressure, 
—the opposition to the Empire, republican and otherwise, consti- 
tuted only a small minority. At that time there was no reason 
to doubt that the Emperor was firmly seated upon his throne, 
and that his son, the Prince Imperial, would be his heir and suc- 
cessor. But a madness, not unlike that which led the great 
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Napoleon to his ruin, seems to have taken possession of the 
imperial nephew. A pretext for war was found, and as the event 
proved, the very existence of the Empire was staked upon the 
hazard of battle, at a time when the French army was in no way, 
by reason of its numbers or its discipline, prepared to contend 
with the well-drilled and ably commanded legions of Germany. 
The first disasters of the war staggered and stunned the Imperial 
party; the catastrophe of Sedan put an end to it forever, as a 
permanent controlling power in the land. Had the French 
army been successful, there would have been no French Repub- 
lic to-day. 

The revolution of September 4, 1870, was the work of the 
Republicans, as at that time they alone had an organization in 
Paris. Had this party been in a condition to retrieve promptly 
the ill-fortune of the Emperor and his army, the progress of 
republicanism would have been rapid. But military disasters 
continued ; the prestige of the new party was destroyed for the 
time; when the National Assembly of 1871 met to decide the 
question of peace or war,the old monarchical spirit of France had 
regained its influence over a majority of the hearts and minds 
of the people. 

The Assembly met at Bordeaux, on the 12th of February. 
All the parties were represented in that body. The Republican 
group was the largest, but the Legitimists, the Orleanists, the 
Bonapartists, the Clericals, and the Conservatives of all shades 
had the majority. 

M. Thiers, who had with great energy opposed the war from 
the beginning, naturally became the leading spirit of this Assem- 
bly, and was chosen chief executive February 17, 1871. 

The Assembly had been elected with no definite powers, and 
for no determinate time, but with the special mission of deciding 
for the continuance of war or for making peace. At first, ii 
seemed disposed to confine itself to that object alone, and M. 
Thiers declared from the tribune that the question cf a constitu- 
tion would not be touched, and that his government would 
remain neutral between all parties. 

But gradually the Assembly, which was conscious of its power, 
assumed all authority,and the monarchical spirit by which it was 
animated displayed itself broadly. 

M. Thiers, seeing clearly that the republican idea was making 
headway in the country, and among the masses, drew nearer 
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to the republican side. From this moment, counter political 
currents were everywhere seen,—one Republican, comparatively 
weak in the Assembly, but constantly gaining strength in the 
country,—the other Monarchical, strong in the Assembly, but 
impotent for controlling results. 

Important events followed each other in rapid succession. In 
July and August, 1871, the Republicans were successful in the 
municipal elections, and in the partial election to fill vacancies in 
the Chamber of Deputies. The Monarchists were alarmed, and 
opened negotiations for the fusion of the two branches of the 
Bourbon tamily. In December, 1871, the Orleans Princes 
entered the Assembly, and in February, 1872, M. Rouher became 
leader of the Bonapartists. In June, 1872, in another partial 
election for members of the Chamber, the Republicans were 
again successful. Shortly after, a delegation of the Right waited 
upon M. Thiers, and represented to him the absolute necessity of 
giving the Monarchists and Conservatives a larger share in the 
administration of the Government. M. Thiers made _ polite 
excuses, and delayed action to gain time. Qn the 13th of Decem- 
ber, 1872, he promulgated a message, in which he stated that the 
republican idea, after having been a source of trouble, was enter- 
ing deeper and deeper into the hearts and minds of the people, 
and he suggested the permanent establishment of republican 
institutions. In the stormy sittings of the Assembly which fol- 
lowed this message, M. Thiers declared, with great emphasis, that 
henceforth a monarchy in France was impossible, and he defied 
the Right to establish one. November 29th, a proposition was 
made for the establishment of a Conservative government, which 
should oppose the alarming tendency of the time. The Govern- 
ment carried the day by only twenty-seven majority, and at the 
close of the year 1872, while the Republicans were still in power, 
the members of the Right were bold and determined. On the 
5th of December, 1872, the Monarchists appointed a committee of 
thirty, to consider the question of the organization of a govern- 
ment, and on March 13, 1873, this committee reported a propo- 
sition to close the tribune of the Assembly to M. Thiers, which 
was carried by a vote of four hundred and seven to two hundred 
and twenty-five. On the 4th of April, M. Buffet, the leader of 
the Monarchists, was chosen President of the Assembly, by a 
vote of three hundred and four to two hundred and eighty-five, 
in place of M. Grévy, who had resigned. At the election to fill 
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vacancies in the Chamber, in April and May, the Republicans 
carried a majority, whereupon the Right, becoming more alarmed, 
effected a coalition between the Legitimists, Orleanists, and Bona- 
partists. May 20th, M. Buffet was reélected President of the 
Assembly by three hundred and fifty-nine to two hundred and 
eighty-nine. The coalition then interpellated the Government 
upon its policy, and as to the necessity of defending society 
against its enemies. On the 24th of May, an order of the day 
eensuring M. Thiers was voted by three hundred and sixty 
against three hundred and forty-four, whereupon he tendered his 
resignation, and Marshal MacMahon was elected to his place by 
three hundred and ninety votes. May 25, 1873, was constituted 
the first cabinet of the Marshal, known as the M. de Broglie 
cabinet. In August, 1873, the Orleans Princes made formal sub- 
mission to the Count de Chambord, and at a meeting of the 
leaders of the Right, it was decided to establish the monarchy, 
the Marshal having caused it to be known that he would not 
interfere with, but would obey, the will of the Assembly. On 
the 27th of October, however, was published the famous letter 
of Count de Chambord, announcing that he would never so 
far reconcile himself to the Revolution as to recognize 
its tricolored flag. This letter produced consternation in 
the ranks of the Monarchists, as they knew it would be 
impossible to induce the country to accept and adopt the 
white flag of the Legitimist party. All their efforts were 
paralyzed. The proud and chivalric Prince, who had come 
secretly to Versailles to take possession of the Government, after 
he should have been proclaimed king by the Assembly, was 
compelled to retire discomfited, and to bid farewell forever to 
all hope of attaining the throne of his ancestors. 

As it was impossible for the Right to agree upon any defini- 
tive monarchical government, a provisional arrangement was 
made for a government, republican in form, but really mo- 
narchieal, without being hereditary. November 20, 1873, the 
Septennate was agreed to, which gave power to the Marshal for 
seven years. November 30th, a committee of thirty —containing 
but two Republicans— was appointed to consider and report upon 
the constitutional laws. At the end of the year 1873, the coalition 
seemed to have complete control of the Assembly. 

At the beginning of the year 1874, serious differences exist- 
ing between the Legitimists and Orleanists, and many Repub- 
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lican office-holders, by reason of inexperience, having proved 
incompetent for their duties, the Bonapartists seemed to be 
gaining in strength and influence. In June, the motion of the 
Marquis de la Roche-Jacquelin, to reéstablish the monarchy, was 
voted down by a large majority. On the 30th of November 
following, at the new session, the pressure of public opinion 
compelled the Assembly to consider the question of the con 
stitutional laws. The moderate members of the Right felt that 
something must be done, but the extreme Monarchists and the 
Bonapartists were unwilling to yield anything. In January, 
1875, the intrigues of the Bonapartist party compelled a union 
of the Center Right and Center Left, —the moderate Monarchists 
and Republicans, —and this group took the lead of the Assembly. 
On the 30th of January, 1875, a member of the Right Center 
moved that the Republic be declared the Government of France. 
This motion was carried by a majority of one single vote. Feb- 
ruary 25th, the constitutional laws were adopted, organizing 
France into a Republic, with two Chambers, and a President, 
chosen by them in congress assembled, for seven years. Decem- 
ber 30, 1875, the Assembly pronounced its own dissolution, after 
having elected seventy-five life senators, among whom were a 
large number of leading Republicans, that party having formed 
a coalition with the Legitimists against the Orleanists and Bona- 
partists. 

The general election of February, 1876, resulted in giving a 
good working majority to the Republicans. In March a Repub- 
lican cabinet was formed, with M. Dufaure at its head. This 
cabinet was eminently conservative, but continued in power only 
a short time, and fell in consequence of its opposition to the 
amnesty measures, upon which question it was defeated in both 
houses. In December the Jules Simon ministry was constituted, 
less conservative than the former, but conciliatory. Marshal 
MacMahon, acting under influences hostile to the Republic, and 
notably under the inspiration of the Duke de Broglie, put him- 
self in opposition to his cabinet. On the 16th of May, 1877, M. 
Simon and his colleagues resigned, and on the following day 
the Broglie-Fourtou ministry was organized. This cabinet was 
very far from representing the sentiments of the majority. 
Three hundred and sixty-three Republican members issued a 
manifesto denouncing the policy and tendency of the adminis- 
tration, and subsequently voted a severe order of the day against 
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the Government. The cabinet resisted, and asked the Senate to 
eonsent to a dissolution of the Assembly, which was agreed to, 
and the Assembly was dissolved June 25, 1877. The general 
election in October following resulted in the return of every one 
of the three hundred and sixty-three, and in an increased Repub- 
lican majority. The cabinet then resigned, and a business min- 
istry was formed for the moment. In the meantime, rumors 
were everywhere current that a coup d’état was in contempla- 
tion. How far such a project was matured and agreed upon 
will, perhaps, never be known. But, at all events, the Marshal 
yielded at last to the sentiment of the country, and called to his 
assistance moderate Republicans of standing and influence. For 
the second time, M. Dufaure was invited to form a cabinet. He 
had been a life-long Monarchist, but, like M. Thiers and Barthél- 
emy St. Hilaire, had been won over to the Republican faith, and 
he now took a decided stand with the majority. M. Waddington 
was called to the Ministry for Foreign Affairs. In January, 
1878, many changes were made in the home and diplomatic 
service. Out of two hundred and seventy-five sub-prefects, two 
hundred and sixty-four were removed, and Republicans appointed 
in their places. Many elections of Monarchists and Imperialists 
were annulled, and, in nearly every instance, Republicans were 
chosen to fill the vacancies. In February, 1878, the Orleanist 
group of the Senate voluntarily dissolved, and a majority of its 
members went over to the Republican side. Many Bonapartists 
also gave in their adherence to the Government, announcing that 
the time had come when their party must recognize the fact that 
the Republic was established. 

During the year 1878, public attention was largely attracted 
away from political matters by the great Paris Exposition, which 
continued for six months. In January, 1879, an election was 
held for the renewal of one-third of the elective members of the 
Senate. Out of eighty-two the Republicans carried all but six- 
teen, the Bonapartists securing only two members. 

As can be readily understood, all this time the Radicals were 
gaining strength and courage. They declared themselves dis- 
satisfied with the moderate and conservative programme of the 
ministry. The Dufaure cabinet, acting under the pressure of pub- 
lie opinion, and perhaps desiring to conciliate the Radical ele- 
ment, insisted upon the removal of ten of the generals command- 
ing the principal divisions of the army. These generals were the 
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old companions in arms and friends of Marshal MacMahon. He 
felt that he could not, with self-respect, consent to their displace- 
ment. Besides this, he had yielded too much to be in favor with 
the Monarchical and Imperial parties, and not enough to satisfy 
the Republicans. He seemed almost deserted, and was both dis- 
heartened and disgusted. He was essentially a soldier, and was 
tired and worn with the cares and annoyances of a position for 
which he never claimed to have any special qualifications. 
Accordingly, on the 30th of January, 1879, the Marshal tendered 
his resignation. On the same day, the Senate and Chamber 
assembled and elected M. Grévy President of the Republic for 
seven years. He received five hundred and sixty-three votes out 
of six hundred and sixty-two. This important and unexpected 
change took place in an orderly and dignified manner, without 
disturbance or excitement of any kind, and now at last the 
executive department was in the hands of the Republican party. 
M. Grévy was in full sympathy with the majority of the Cham- 
bers and with the sentiment of the country. In his first message, 
he declared that he would conform his action to the decision of 
the two houses, whose will he would not oppose. February 4, 
1879, M. Waddington succeeded M. Dufaure as the head of the 
cabinet, the latter having resigned on account of his age and 
weariness of official cares. 

The Radicals now entered upon an active campaign in favor 
of full amnesty for all those who had taken part in the insurrec- 
tion of 1871. The Parisian press was filled with able articles 
advocating the measure, and the Municipal Council pronounced 
in its favor. Louis Blanc, Clémenceau, Victor Hugo, Locroy, 
and others advocated its adoption. A liberal bill, not satisfactory 
to the Radicals, was passed by the Chambers, after which the 
amnestied communists returned to France, and were warmly 
received by the people. 

The Radicals then insisted upon the impeachment of the 
ministry of the 16th of May. The measure was opposed by the 
Government, and was lost on a final vote in the Chambers by 
three hundred and seventeen to one hundred and fifty-nine. 

In June, 1879, the sad death of the Prince Imperial hopelessly 
divided the Bonapartist party, many of its members refusing to 
accept the leadership of Prince Jerome Napoleon. 

On the 18th of June, 1879, the Government feeling strong 
enough to protect itself in the city of Paris, the two Chambers 
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repealed the article of the Constitution fixing the seat of govern- 
ment at Versailles, and in November following the Administra- 
tion was transferred to Paris, where the Chambers now hold 
their sittings. 

In January, 1880, the Waddington cabinet, having been 
attacked and denounced by the Radicals for too much timidity, 
indecision, and forbearance toward the enemies of the Republic, 
the ministry resigned, and was succeeded by the cabinet of M. 
de Freycinet. 

In February, the proposition of Louis Blane for full amnesty 
to all the communists was rejected, but the Radical press became 
more and more aggressive. 

In this and the following month, a serious conflict arose 
between the Senate and Chamber, upon the question of the 
educational laws and the religious congregations. The Catholic 
congregations of France had become very numerous—some 
established by authority of law, others, such as the Jesuits, 
having no legal standing, this last-named order having been 
prohibited by old and almost forgotten decrees and laws, which 
had not been revoked or repealed. Jules Ferry presented to 
the Chamber of Deputies an elaborate bill on public education, 
article seventh of which declared that the religious congre- 
gations not authorized (aiming particularly at the Jesuits, who 
had large and successful colleges and schools) should not be 
allowed to teach. The proposition was carried in the Chamber 
of Deputies, but was defeated in the Senate, under the leadership 
of Jules Simon. 

The opposition to the Jesuits was intensified in conse- 
quence of their alleged hostility to republican institutions. 
Many thoughtful and earnest Republicans, however, have 
doubted the wisdom of this measure, and it certainly is not 
in accordance with American ideas as to liberty of conscience 
and toleration of religious practices. 

When the prohibitory article failed in the Senate, the cabinet 
declared that it would protect itself and society against the evil 
spirit of the Jesuits, by enforcing the ancient decrees against 
that order. On March 29th a decree was promulgated, ordering 
the Jesuits to dissolve their association and to close their schools 
within three months. The other unauthorized societies were 
directed to solicit proper authorization, and to qualify them- 
selves for that purpose. 
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The Jesuits having refused to yield, except to force, on the 
30th of June, 1880, all their schools, colleges, and religious estab- 
lishments were forcibly entered by the police, supported by the 
army, and their inmates were summarily ejected. 

This decree created great excitement at the time, but has since 
been acquiesced in, even where it is not regarded as just, wise, 
or expedient—the duty of the Republic to protect itself, even 
against a religious order, being in most minds the paramount 
consideration. 

In July, 1880, M. Gambetta for the first time announced him- 
self in favor of full amnesty to all the communists, he believing 
that the time had come when the measure could be safely adopted 
without endangering society. After an able speech from him, it 
was voted by three hundred and twelve to one hundred and 
thirty-six. 

In August, at an election for the Councils General, in the 
departments, out of fourteen hundred and thirty-three Counsel- 
lors the Republicans carried one thousand and twenty-three. 

In September, M. de Freycinet, while endeavoring to find 
some accommodation of the educational question, and to concili- 
ate the religious congregations, found himself in disagreement 
with other members of the cabinet, and tendered his resignation. 
Whereupon, M. Jules Ferry, the author of the religious decree, 
was called upon to form a ministry, M. Gambetta having declined 
to do so. 

In November, the decrees against the unauthorized societies 
other than the Jesuits were enforced, amidst much public 
excitement. 

Subsequently, a law for compuisory education was enacted. 

At the general election of August 21, 1881, for members of 
the Chamber of Deputies, the Republicans succeeded in securing 
four hundred and fifty-seven, while the Bonapartists elected only 
forty-seven, and the Legitimists and Orleanists together only 
forty-three. This result shows that the Republican cause was 
not weakened by the action of the Government against the 
religious orders. 

After this election, public sentiment peremptorily called upon 
M. Gambetta to assume a position of responsibility, and on 
November 14, 1881, having been invited by the President, he 
consented to construct a cabinet, and himself assumed the duties 
of Minister for Foreign Affairs. 
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M. Gambetta, perhaps, more fully than any other statesman 
of France, represents the genius, opinions, and aspirations of his 
countrymen. He is a powerful man, physically and mentally; 
is possessed of untiring energy, indomitable will, lofty ambition, 
and great courage. There is a personal magnetism about him, 
and a force of character which, assisted by the magic of his 
entrancing eloquence, bears down or sweeps away all opposition. 
He has grown conservative in proportion as his responsibilities 
and power have increased. His influence has long directed the 
course of events, and his governing hand is now everywhere 
recognized. That he is intensely ambitious cannot be doubted, 
but he identifies his own personal reputation with the perma 
nency and welfare of the Republic. What may be the effect upon 
him of this concentration of power and influence in his own 
hands, it is difficult to say. It is hoped, however, and believed, 
that he will be governed by patriotic motives and considerations. 

Thus may be seen the successive steps by which France has 
advanced from the imperial régime of 1870 to the popular gov- 
ernment and liberal institutions of to-day. The people, by an 
overwhelming majority, are devoted to the Republic. They 
have seen their country recover from the disasters of the Franco- 
Prussian war, with a facility and to a degree which has aston- 
ished the world. They have seen France rise up from her pros- 
trate and seemingly hopeless condition to assume her place 
again as one of the great powers of Europe. They have 
witnessed a financial prosperity, under the policy of peace and 
development, which has made the citizens of the Republic happy 
and the country rich and powerful. They have seen their 
Government, while avoiding unnecessary foreign complications, 
asserting its influence in the world’s affairs; extending its trade 
and commerce, and enhancing prosperity by virtue of its com- 
mercial treaties, and otherwise; adding to its domain by the 
acquisition of broad and fertile territory in North Africa, a large 
proportion of which it is undoubtedly destined to control; aug- 
menting and re-organizing the army, until it little resembles that 
with which Napoleon the Third attempted the conquest of 
Germany ; the people left to pursue unmolested the vocations of 
civil life.—to enjoy the present and to provide for the future. 

And seeing all this, what wonder that the people have confi- 
dence in their institutions and in the leaders who direct them? 
As a consequence, there have for years been no violent outbreaks, 
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and few social disturbances. France is at peace, and wishes to 
remain so. 

It would not be true to say that the French idea of Democracy 
is the same as that which prevails in the United States,— perhaps 
it can never be altogether so. Frenchmen naturally remember 
that their territorial unity and national glory have largely been 
inherited from their kings; the traditions of the empire still 
linger in their minds; they are fond of amusement and display, 
and have not forgotten the glittering pageantry and the fascinat- 
ing gayeties of their royal courts; they do not want a King or an 
Emperor again, but the monarchical idea is ever present with 
them, and their Republic is made to conform somewhat to this 
idea. For instance, many of the leaders have advocated the 
abolition of the Senate, so that all power might be vested in one 
grand Assembly, the members of which should be elected by 
large constituencies, upon a general ticket. The tendency of 
such a policy would be to consolidate the power of the Republic 
in afew hands. To-day, under such an arrangement, the govern- 
ment would be that of one man—M. Gambetta. There is reason 
to believe, however, that the better judgment of the nation will 
preserve all the checks upon absolute or personal power which 
now exist, and that there will be no centralization of authority. 
This possibility, nevertheless, constitutes a danger to which the 
more thoughtful minds of France are already directed, with more 
or less of painful apprehension. 

The senatorial elections of January 8, 1882, in which the 
Republicans carried sixty-four and the Conservatives fifteen,— 
a Republican gain of twenty-two,—places the Senate in full har- 
mony with the Chamber of Deputies, so that the national Repub- 
lican majority in both houses is unassailable by the extremists of 
either party. This result is likely to silence all serious oppo- 
sition to the Senate as a branch of the legislative authority for 
the present. 

There is also a Radical element in France, constantly bent 
upon extreme measures, having little respect for constituted or 
delegated authority, and caring not much for moral or religious 
safeguards. The leaders of this faction are able and brilliant, 
capable of inflaming the public mind, unscrupulous in their 
methods, and dangerous in their tendency. Fortunately they 
are in a small minority, and hence have not been able seriously 
to embarrass the administration of affairs, though their finger- 
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marks will be found upon the most questionable legislation of 
the Republican Chambers. 

Recognizing the two dangers,—centralization, or one-man 
power, on the one hand, and the tendency to extreme radicalism 
on the other,—it may yet be said that the French Republic 
to-day has a good though not perfect Constitution, generally 
wise laws, an honest and patriotic administration, and every 
prospect of permanency, development, and success. It is as 
firmly established as any monarchical government in Europe. 

In closing this article, the thought naturally suggests itself 
that the example of two great Republics, like France and the 
United States, cannot be lost to the world. Their prosperity, 
beyond all comparison with that of other nations, cannot fail 
to commend democratic institutions to the people of all lands. 
The spirit of unrest is abroad in the monarchical countries. The 
revolutionary feeling finds an abnormal expression among the 
Nihilists of Russia, the Socialists of Germany, and in organized 
secret societies elsewhere. But the true spirit of republicanism, 
the genius of free government, is everywhere making its way, 
and finds able and influential advocates in all parts of Europe. 

Our sympathies are with the Republic of France in her 
brave, persistent, and successful efforts to perfect and sustain a 
government, by and for the people, founded upon justice, and 
maintained with integrity and patriotism. 

EpwarD F. Noyes. 





TRIAL BY JURY. 


WE received the jury system from England with the common 
law, upon which it was effectually ingrafted. Itis not questioned 
that for many centuries, while in force there, it was entitled 
to all the praise and to all the esteem which was then and has 
since been bestowed upon it. A system, however, which may 
have been most beneficial to the people of that country five hun- 
dred years ago, and even necessary to the preservation of liberty, 
may not by any means prove the best to be enforced under the 
free institutions of the American Republic. In England, until 
the accession of William III., while the sovereigns were almost 
absolute, and while they controlled all public patronage and ap- 
pointed all officers, including judges and attorneys-general, the 
checks to tyranny interposed by grand and petit juries, especially 
in political cases, were of great importance to the people. Then 
the attorney-general prosecuted by direction of the king. The 
judges before whom political causes were tried could in a moment 
be deprived of their offices and handsome salaries by the royal 
mandate. On the other hand, the law provided that no English- 
man (except in cases of impeachment and bills of attainder) 
could be punished for a felony until a “true presentment” had 
been made against him by a grand jury of the proper county, 
and could not be punished therefor until “ twelve good and law- 
ful men” had unanimously found him guilty of the offense 
charged by the grand jury. With such a protection, however, 
juries were sometimes packed by the sheriffs, or overawed by the 
judges, and the objects of the sovereign fully attained. 

It is certain that in this country no such checks to power are 
necessary. The judges and prosecuting attorneys hold their 
positions directly or indirectly from the people. And if an officer 
over-zealous in the discharge of his duties approaches the verge 
of tyranny, he will soon be called to an account by that sovereign 
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power. Since the days of Benedict Arnold, probably no human 
being in America has been more universally loathed and detested 
than Charles Guiteau. Yut, when it was supposed by some that 
the District Attorney in Washington was inclined to exceed his 
authority by ordering extraordinary rules to be observed in the 
confinement of the assassin before trial, many voices demanded 
that even in his case the laws should be strictly complied with, 
and the dying President himself inquired why Guiteau was to 
receive treatment which differed from that of ordinary criminals. 

As to the practical working of the jury system, I admit that 
much can be urged in its favor; but I believe that the facts 
which may be produced in opposition greatly preponderate. 
Lawyers, the followers of precedents, are conservative. Many of 
them owe their success in life to their remarkable influence over 
juries. Others are attached to the jury system because they 
believe it to be inseparably blended with the fundamental prin- 
ciples of the common law. The people have been taught to 
regard it as the egis of liberty. Thus, many, both lawyers and 
laymen, are opposed to change. Their arguments are plausible, 
but are founded more upon the past than the present. Their 
illustrations are drawn rather from monarchies than from repub- 
lies, and especially from those countries where the sovereigns 
are nearly absolute, and where the introduction of trial by jury 
has produced beneficent results. This remark may apply to 
France as it was governed a few years since, and to Turkey as it 
is governed at the present time. Even the Nihilists, extreme and 
infamous as their theories are, even that professed band of assas- 
sins recognize the difference between American freedom and 
European despotism, and distinctly condemn the act of Guiteau, 
pronouncing it a barbarous deed, and wholly unjustifiable in this 
free country. 

The adoption of codes of procedure in many of the States has 
greatly simplified legal practice, and rendered proceedings at law 
far less tedious and expensive. We are assured on the other 
hand, however, by old common-law attorneys, that under these 
codes the bar has greatly deteriorated, and that the chief results 
of them are half-educated and incompetent lawyers. We see, 
nevertheless, that after thirty years of experience the great 
State of New York (the first to adopt a code) still adheres to its 
simpler forms of practice; and that England, the mother of the 
common law, and the country in which fictitious and technical 
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forms of pleading originated, has deemed it necessary within 
a few years past to effect a complete revolution in her system of 
procedure and in the organization of her courts. 

The necessity of a change in this country, both as to grand 
and petit juries, has become manifest in many sections. In some 
States, grand juries have been abolished, and the more simple 
and economical mode of commencing a prosecution by filing an 
information has been substituted. In others, the power of petit 
juries is so far restricted that now they rarely sit in civil actions, 
except in those “sounding in tort.” But in most of the States 
and Territories of this Union, the time-honored practice remains 
in full vigor and force. 

Justice should be meted out with certainty, economy, and 
promptness. Under the present system this cannot be done, 
The system itself is antiquated and unreliable, expensive and 
cumbersome. Litigation is feared and avoided by our mer- 
chants, bankers, and others, on account of the delay, uncertainty, 
and great expense which it entails. As is well known, many 
practical business men prefer to compromise what are just claims 
for a few cents on the dollar, rather than incur any danger of 
a legal contest by enforcing such a claim at law. In many States, 
the rules for administering justice are so refined and technical, 
and their merits are so ardently advocated by many attorneys, 
that a person is reminded of those famous generals who, opposed 
to Napoleon, preferred to suffer overwhelming defeat rather than 
to gain a victory by any but the long-established tactics. The 
omission of a clause in the pleadings, or the insertion of an 
unnecessary allegation, has frequently caused an important case 
to be decided directly contrary to the merits. 

A large portion of the time of appellate courts is occupied 
with motions to set aside verdicts and to grant new trials on 
account of the ignorance, bias, prejudice, misconduct, or mis- 
takes of juries. I have known some lawyers in the State of New 
York who did not appear to think that they had done their 
clients justice unless they had taken their causes one or more 
times to the general term, even preferring to receive an adverse 
verdict than to be deprived of the privilege of ventilating the 
case in a higher court. I recall an instance where the action was 
brought to recover damages for simple assault and battery. The 
defendant’s attorney had a very good case, and had he gone to 
the jury solely on the merits, there was little doubt but that the 
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jury would have returned a verdict for his client. He chose 
instead to rest upon technicalities. The jury rendered a verdict 
in favor of the plaintiff for one hundred dollars and costs, on 
which a judgment in due time was entered. The defendant 
appealed, and successfully, the court at general term ordering 
the judgment to be vacated and a new trial to be had. Great 
was the chagrin, however, of my technical friend when the coun- 
sel for the plaintiff, pursuing a different course from that which 
he had adopted upon the first trial, recovered a verdict of four 
hundred dollars, instead of one hundred dollars, as at first. He 
again appealed to the general term, where his chagrin was 
changed into dismay when the court refused to interfere with 
the second verdict, and the defendant, his client, was adjudged 
to pay the four hundred dollars damages and costs enough to 
raise the entire amount to about two thousand dollars. 

This case illustrates certain features of the jury system. Ver- 
dicts of juries are very uncertain, and are more frequently the 
result of popular sentiment, the eloquence of counsel, and of var- 
ious extraneous circumstances, than of a careful consideration 
of the merits of the case. Sporting men in the West, who will 
bet on horse-races, the faro-table, and even on the proceedings 
of the stock-board of San Francisco, dare not risk a dollar upon 
any legal proceeding in which a jury is concerned. The uncer- 
tainty of its verdict is so absolute that the betting men can- 
not form any combination of odds upon which it would prove 
safe to take a risk. 

Many Americans are becoming convinced that the present 
system imposes unnecessary burdens upon litigants and tax-pay- 
ers. There are, I admit, some professional jurors, as they are 
termed, who have pleasant anticipations of an approaching court- 
week, who at that time brush up their old clothes and assume an 
air of remarkable wisdom. If possible, they will get themselves 
placed on the regular panel. Should they fail in that, they will 
take a position on the verge of the court, hoping that they may 
be called in case of an emergency. Should they succeed in 
getting on a jury, they will “hang” it as long as they can, in 
order to draw further pay, to obtain one or more dinners at 
the expense of the county, and to gratify their own feelings of 
importance by controlling the jury. But, to the majority of 
American citizens, the performance of jury duty is an onerous 
burden. The jurors are taken from their offices, stores, and 
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farms, in the busiest seasons of the year, to sit, perhaps for days, 
on a@ case where even the amount of one hundred dollars is not 
really involved, and in which they can feel no especial interest. 
They are often confined during the day in a low, damp, ill-ven- 
tilated court-room, and are afterward locked up at night with- 
out food, bed, or blankets, “until the jury agrees,” and are fre- 
quently kept for weeks from their homes and places of business. 
This is certainly no light imposition, especially where persons 
are drawn upon the jury every year. In large cities, as New 
York, Philadelphia, or Boston, where men are rarely called upon 
to serve as jurors, the imposition is less burdensome than in 
smaller towns and in the country, particularly in the sparsely 
settled regions of the West. The grievances of some jurors at 
the present time would furnish a better theme to the writers of 
romance than those of many political prisoners whose sufferings 
have been depicted by the pen of a Scott or of a Hugo. Besides 
his actual physical sufferings, the juror is often placed in an 
uncomfortable or embarrassing position. He is called upon to 
decide disputes between intimate friends or near neighbors of 
his own, well knowing that the defeated party will ever after be 
his inveterate enemy. How frequently attorneys have heard 
a suitor exclaim something similar to this: “Now my case is 
all right; John Doe is on the jury; he is the best friend I have”; 
or, “He dare not go back on me.” In order that a juror, sitting 
on the trial of an indictment for murder, may not be tampered 
with, the law, in many States, provides that he must be locked 
up from the time that the jury is impaneled until the verdict is 
rendered (or the jurors discharged by the Court), even if weeks 
are required for the trial. He is, in one sense, a judicial officer, 
and the idea of locking up a judicial officer, to prevent his being 
tampered with, causes, to say the least, very unpleasant sugges- 
tions of the condition of legal affairs. In many cases of felony, 
if a juror returns a verdict of acquittal he will be denounced and 
contemned by all law-abiding citizens; if a verdict of guilty, he 
runs the risk of being shot in the back by the friends of the 
defendant, or by the prisoner himself when he escapes. Judges 
may suffer in the same manner, but they are held in more awe; 
they accept positions of great honor and power, generally with 
handsome salaries attached. They voluntarily accept the offices 
which they occupy, while a juror, with scanty pay, and placed in 
& position without honor, where he is sneered at or censured for 
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his verdict, is compelled to act in the matter, whether he desires 
to or not. One earns his living by assuming such responsibility; 
the other is sometimes ruined in business by having offended a 
powerful neighbor in the rendition of a verdict. He is, also, 
often locked up until compelled, by hunger or exhaustion, to 
agree to a verdict (which he believes to be wrong) because the 
majority have decided that it was right. The equity attained 
by these forced verdicts can scarcely be called impartial. The 
injustice of such a proceeding, though very common, is too 
apparent to require further comment. 

Frequently officers of little experience are called upon to 
draw juries, careless or ignorant clerks to make out the neces- 
sary papers, and sheriffs of equal carelessness to serve them. 
When these venires are returned to the court, opportunities are 
presented for counsel to challenge the array, to offer other 
objections, and to make out a bill of exceptions, which will 
only be limited by the patience of the court, and of frequently 
reversing the judgments obtained for some irregularity which 
does not in the slightest degree affect the merits of the case. 
All of which tends to defeat the purposes of justice. 

After all challenges are exhausted, the jury are sworn. 
“welve men are in the jury-box. It may require several days to 
receive the evidence. They know little or nothing of law, and, 
what is worse, most of them, though perhaps possessing good 
minds, are unaccustomed to the peculiar methods of weighing 
evidence and of deciding the questions involved in such a ease. 
Yet they are, under the law, the sole judges of fact, and after 
they have decided that, no matter how erroneous their method 
of reasoning may be, no court may disturb the verdict unless 
there is some glaring defect in it. Some have been on juries 
before and are proud of the possession of a few law phrases, and 
flatter themselves that they know about as much law as the law- 
yers themselves. Two or three are sharp, wide awake, and 
attentive. The remainder are dull, sleepy, and morose, because 
they have been forced to leave their business. Occasionally 
one, through stubbornness or strength of mind, controls the 
rest of the jury. They cannot weigh evidence as a judge 
can who has made it a life business, and frequently a brazen- 
faced rogue, who is unembarrassed and accustomed to being 
on the witness-stand, and who goes straight ahead with his 
story, will receive from them more attention and credence 





250 THE NORTH AMERICAN REVIEW. 


than the bashful but honest witness who desires to tell, not- 
withstanding the badgering of counsel, exactly what has 
occurred. The rules of evidence are as perfect as any that have 
been formed by man. They are founded on a broad and firm 
basis of reason and of common sense. Yet to those who are not 
conversant with the subject by a thorough study of it, the 
rulings of a judge admitting or rejecting testimony often appear 
partial and arbitrary. The jurors will retain their own opinion 
about it, and permit it to influence them in arriving at their 
verdict, notwithstanding the directions of the Court. As the 
trial proceeds, one juryman will pay strict attention to the argu- 
ments of plaintiff’s counsel, because at a previous time that 
counsel managed for him successfully an important suit. -An- 
other leans to the opposite side, because the counsel is a shrewd 
political leader and remembers his friends in the party to which 
the juror belongs, or has made a glowing stump-speech, has 
called on or dined with him, and has shown him marked attention 
in various ways. The juror, proud of the great lawyer’s friend- 
ship, now that an opportunity offers, resolves to show his appre- 
ciation of it. One juror will favor a litigant because he is a 
clergyman, or a member of some particular sect; another will 
oppose him for the same reasons, and every advocate of expe- 
rience is aware that there are a hundred ways in which a juror 
may be affected on the trial of a cause without any reference 
whatever to the merits. Too many lawyers are ready to avail 
themselves of the opportunities presented. When the evidence 
is all in, counsel proceed to illuminate the jury. If after a 
trial of four days the members of it have any distinct concep- 
tion of what is right in the matter, they generally lose it before 
counsel have finished. 

The jury system is especially favored by those defendants 
who, if they cannot entirely defeat the claims of the plaintiff, 
desire to cause such hinderance and delay as to amount to a 
virtual defeat. In such an attempt, juries are of great assist- 
ance in many ways. One juror may happen to be irregularly on 
the panel. Another may succeed in preventing the jury from 
agreeing. A third may be taken ill just in time to prevent a 
verdict from being rendered at that term of court. How fre- 
quently we hear of litigants expressing themselves to the effect 
that, if they have a good square case, the judge alone “is their 
man to try it”; but if, on the contrary, the justice of their cause 
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is rather dubious, or the facts apparently somewhat against them, 
or if their suit for any reason is considered “a tough one,” they 
will certainly call for a jury. 

Many a man, when drawn as a juror for the first time, feels 
that he has a high and delicate duty to perform. So once 
thought a friend of mine. The first cause in which he served 
was one of grand larceny. For /twenty-four hours after retir- 
ing, the jury stood six for conviction and six for acquittal 
My friend was of the former number. They could not agree. 
They requested the Court to discharge them. This was refused. 
They were sent back to their room. They became impatient. 
One of their number proposed that they should toss up a 
penny and decide. If the head came uppermost, they were 
all to vote for conviction; if the opposite side, for acquittal. 
It was done. A verdict of guilty (which my friend had always 
maintained to be just) was soon afterward rendered, and the 
prisoner was sent to the penitentiary. In another instance, 
& eause involving thousands of dollars was decided by the 
result of a game of draw-poker. Even the refined, erudite, 
and very honest city of Philadelphia is not satisfied with 
the verdicts of her juries. "T have seen it advertised within 
the last few days, that one of the leading journals of that 
city, the “Times,” offers a handsome reward for the capture 
and conviction of “jury-fixers.” The definition of the term is 
subsequently given as “one corrupting, or attempting to cor- 
rupt, a juror or jurors in any case.” It does not appear from 
this that the jury system is the wgis of liberty in the great, 
but (heretofore) badly governed city of Philadelphia. Yet if it 
cannot be relied upon there, where can it be? 

Some of those I have cited may be called extreme cases. 
How can we tell? There are very many deeds irregular and 
illegal done in jury-rooms, on which the light of day never 
falls, and of which the party injured thereby can never obtain 
sufficient proof to seek a remedy by appeal. The processes, 
however, by which some remarkable verdicts are arrived at, are 
openly announced ; in the one, for instance, where the jury found 
that a man charged with murder was sane the instant before the 
act was committed, and sane the moment afterward; but enter- 
taining a doubt of his sanity at the exact time of the doing 


of the deed, gave him the benefit of that doubt, and acquitted 
him. 
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Passing by the dogmatic juror who delights in hanging the 
jury, or in complaining of the obstinacy of the other eleven, 
and the juror who, for some reason, has become improperly 
interested in the case, and strives to delay the rendering of a 
verdict, we find that great hinderances, vexation, and expense are 
caused by the employment and intervention of jurors, even where 
they endeavor to perform their duties in the most henorable and 
conscientious manner. How frequently, after a long, expensive, 
and exhausting trial, the jury fails to agree, as in the case, for 
instance, of Tilton against Beecher. When this occurs, the case 
must be discontinued or a new trial had. In either case, the 
former labor is entirely lost. Where there are twelve jurors, it is 
not an uncommon occurrence for one at least of the number to 
be taken ill, or even to die, thus producing the same result, and 
causing great expense. Suppose that, in the trial of Guiteau, 
one juror should have been taken so ill that he could not 
act further, or should have died, or that after the cause was 
submitted to the jury, he should have found “the other eleven 
exceedingly obstinate,” and should have refused to agree upon a 
verdict. The result would certainly not have been satisfactory 
to the American people. A question here arises whether, 
in the last-mentioned and other cases, a jury, however fair 
and impartial it may be, is as well qualified to pass upon 
technical points and scientific theories (as of insanity, for 
instance, where professional and foreign terms are employed), 
or upon the difficult points arising in suits in which nice 
distinctions as to forgery, usury, indorsement, ete., are raised, 
as are three or more learned and experienced judges? The ques- 
tions of fact are said to be the especial province of a jury. In 
their own province, therefore, of passing upon and weighing 
facts, are they as well qualified for the performance of those 
duties as judges specially trained to decide such matters by a 
long course of study and of practice ? 

In the consideration of these facts, the question also arises, is 
the system, as it exists with us in America, founded in justice? 
How many juries are strictly impartial? How many remain 
entirely uninfluenced by preference for one or the other of 
the parties, one or the other of counsel, or the leaning of 
some friend to either, or by political affiliations, or church con- 
nections, or relations to secret societies, or by what they have 
heard or by what they have read? Can they be as dis- 
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cerning and impartial as a bench of judges, or if inclined 
to some bias or prejudice, can they as readily as a judge 
divest their minds of such an impression for the time being at 
least, and perform their duties impartially? Are they not also 
more easily affected, influenced, and misled by the eloquence 
and sophistry of counsel? Would not the style, manner, and 
methods of many eminent lawyers have to be completely 
changed if all their causes were to be tried before a bench of 
three learned, able, and incorruptible judges? That is the test. 
When we read of the wonderful success of this brilliant advocate, 
or of the power that that one possesses over juries; of James 
Scarlett, afterward Lord Abinger, “ the greatest verdict-getter in 
England,” as he was called; and also of a gentleman now occupy- 
ing a high judicial position in the Federal courts, who, when 
practicing at the bar, and when trying in one short term twenty- 
two jury causes, won verdicts in twenty of them; and of other men 
who, on account of acute minds, persuasive eloquence, and brill- 
iant oratory rarely lose a cause, and whose being retained for the 
defense in a criminal case almost invariably results in a verdict of 
acquittal,— of men who, as they term it, carry the jury in their pock- 
ets,— we are led to believe that law is a game of chance, that juries 
are uncertain, that their verdicts are not founded in justice, and 
that, not the merits of a cause, but the abilities and eloquence of 
counsel, and various extraneous circumstances, are what deter- 
mine the matter. Not all such verdicts as have been mentioned 
ean be just. These eminent counsel cannot always be upon the 
right side. They do nothing unfair or dishonorable. They do 
not go beyond the strict rule of legal ethics in maintaining 
the interests of their clients. Few lawyers, especially those of 
high standing, will accept a retainer in a case that has neither 
law nor justice on its side. It may be a difficult one to manage. 
There may be intricate questions involved. But there must, at 
least, be some appearance of equity before they will risk their 
reputation in maintaining it. What I claim is, that a court com- 
posed of one or three judges will arrive at a proper decision more 
frequently, more speedily, and with less expense to litigants and 
tax-payers, than a court will which is compelled to call in a jury 
to aid in its decisions. 

While many motions for new trials on the ground of miscon- 
duct of juries are permitted by the courts to be made, and much 
valuable time occupied, it usually requires a very strong presen- 
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tation of facts or of arguments to persuade the Court to interfere 
with the verdict, except where the instructions to the jury are 
decidedly erroneous. If the jury has kept within its scope, no mat- 
ter by what error of reasoning or construction of evidence it has 
arrived at its verdict, if that verdict appears in due form on its 
face and does not present any signs of excessive bias, prejudice, 
or favor, or if the amount of damages awarded is not beyond all 
reason, or if it is not apparent to the Court that the jury has will- 
fully rejected and left out of their consideration very important 
and decisive testimony, the verdict must stand. Even if, while 
out deliberating, the members of the jury grossly misconduct 
themselves, the party against whom the verdict is rendered can 
rarely, on appeal, avail himself of that fact, for no juror is 
allowed under any circumstances to attack or impeach his own 
verdict. And, however apparent to court and counsel the mis- 
eonduct of a jury may be, if it once acquits a man on a crimi- 
nal charge the verdict can, under no circumstances, be set 
aside, nor can he ever again be put on trial for the same offense. 
This rule holds good even where the prisoner has obtained the 
verdict by bribery, intimidation, or other unlawful means. Take 
the case of Guiteau, for example. I fully coincide with the views 
of the “ Daily News,” of London, expressed November 24, as fol- 
lows: 


“Tt seems obvious that the question of Guiteau’s sanity and responsibility 
is a matter of word-chopping and of psychological casuistry. Guiteau is per- 
fectly well aware of the nature of the act. We might say that Guiteau was 
crazed, just as so many people are called cracked who are yet acknowledged 
to be fit to control their own affairs. If Guiteau is declared insane, a vast 
number of people like him—feather-brained, conceited fools— will justly 
infer that they too may indulge in eccentricities and murder.” 


As our law now stands, however, if the jury in his case should 
have been so far affected by the view and the narration of his 
eccentricities as to acquit him, there is no remedy for the Ameri- 
can people, howsoever great their grief and indignation may be. 
I will not at the present time comment on the conduct of Judge 
Cox. I am fully convinced, however, that if his trial had not 
been by jury, Guiteau would have abstained from the greater por- 
tion of his revolting acts; that his counsel would have omitted 
a large part of that mass of evidence which he has under very 
peculiar rulings been permitted to introduce, and that if three 
judges, instead of one, had sat upon the trial, America would 
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have been saved from feelings of disgust and humiliation, the 
intensity of which it is difficult to describe. 

Then the question arises, are not many or all of the objections 
made to juries equally applicable to judges? Some judges, I admit, 
have been, and some still are, ignorant, prejudiced, vindictive, 
dishonest, avaricious, and cruel; but I am glad to know that 
such instances are rare. When they do occur, it is much easier 
to mete out justice to the offender, being in a prominent position, 
than to a person who is merely an obscure juror. New York 
City, not many years since, set an excellent example in the method 
of dealing with her dishonest judges; and England, in an age 
remarkable for servility, corruption, and tyranny, punished the 
wisest judge of the period, the favorite of the sovereign, and the 
greatest philosopher in Christendom, for accepting bribes and 
rendering iniquitous decisions. Single judges are often arbitrary. 
Jurors are biased and prejudiced. The former are, perhaps, 
too much inclined to convict persons charged with criminal 
offenses; the latter to acquit them. But judges are usually 
chosen for learning, ability, integrity, and experience, while 
jurors are expected to be ignorant, and are selected by 
chance. To the former a high position, an unsullied name, is 
more than wealth. Removal from office for cause would to them 
be almost as severe a punishment as death. The latter have no 
professional honor, no official dignity to sustain, and are happy 
if they can only escape without having made an inveterate enemy 
of some litigant. The former, with good salaries, desire to hold 
their positions for life, while the latter, receiving for their 
services a mere pittance, less in many instances than their actual 
expenses are in attending court, are delighted when their term 
is over, when court adjourns, and when they can escape from 
the jury-box to their farms, stores, or manufactories. The 
former, from their professional training, can generally tell a 
rogue from an honest man when he is on the witness-stand, can 
sift the evidence thoroughly, and can apply the law to it cor- 
rectly. The latter are easily misled by shrewd but dishonest 
witnesses, or persuaded from their convictions by eloquent advo- 
cates. The former, when a cause is tried before them without a 
jury, in addition to all their learning and experience, are allowed 
ample time to consider the case, to refer to the law bearing upon 
it, and to render their decision in due form; while the latter, 
ignorant as they may be of legal proceedings, are expected to 
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recollect all the evidence given during a long trial, to remember 
the charge of the Court with the law applicable to the case, and to 
render a wise and judicious verdict without even being permitted 
(as the law is in several States) to take to the jury-room the 
documentary evidence that has been introduced in the case. 
Great and sudden innovations may be neither necessary nor 
expedient. When reforms are given the right direction, time 
will accomplish the necessary work. When the people look at 
the subject in its true light, efficient changes must follow. Law- 
yers attached to the jury system, as they were to the old forms of 
common law, will, as they have before done, raise objections, but 
will readily fall into the new methods of procedure. The legisla- 
tures will bear in mind that laws are to be enacted for the benefit 
of the people at large, and not for the accommodation solely of a 
single profession. The trial of civil actions without a jury is 
already preferred in a few States. It has been found, generally, 
to work in a satisfactory manner,* except in those States that 
permit issues of fact to be made up and submitted to a jury for 
the purpose of obtaining their special verdict. In such causes, 
matters of the greatest moment are often involved, yet I fail to 
hear any greater complaints about trials and decisions in the 
courts of chancery than in those of a common-law jurisdiction. 
As I have before said, in some States nearly all civil causes, 
except those “ sounding in tort,” that is, brought for wrongful 
acts, where the amount of damages to be recovered must be 
fixed upon, juries are nearly always waived, and the cause is 
decided by the judge alone, or is sent to a good lawyer “to hear, 
try, and determine,” as a referee. This method appears, also, 
to have given great satisfaction. In the enterprising Territory of 
Wyoming, distinguished by some very excellent laws, one was 
enacted about four years since which required a litigant, on a 
certain day of the term, in case he demanded a jury, to deposit a 
considerable fee with the clerk, to be applied to the payment of 
jurors, and to be taxed as costs, if the party making such deposit 
was successful in his suit. This measure has been found to work 
admirably. Juries are waived in nearly every small case and in 
about two-thirds of the larger ones, and courts occupy but about 
half the time that they formerly did, while more than half the 


*Chancery and equity cases have always been tried by the Court without 
a jury. 
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expenses to tax-payers are saved. The latter, in new countries, is 
a very important item. In case a party to a suit is too poor to 
make such a deposit, the Court has power to dispense with the 
rule in that particular instance. 

It would appear that a court for the trial of causes in the 
first instance should be composed of one or three judges. The 
salaries of these officers, if there were three, would amount 
to more than at present. Upon the other hand, a greater saving, 
I believe, would be made by the rapidity with which business 
could be disposed of, thus greatly reducing court expenses, and 
by the saving of all jury fees. In ordinary cases, a single judge 
could hold the term. In extraordinary causes, and in criminal 
prosecutions, two more judges might be called in. This system 
would greatly lessen the grounds of appeal, fewer cases would 
be reversed, and I believe that in a short period the appellate 
courts would be relieved of a good deal of their labor. At the 
original trial, witnesses could be examined in far less time than 
at present, and counsel would not have to be so frequently heard 
on the question of the admission or exclusion of impertinent and 
irrelevant testimony which might affect the jury, but would not 
affect the Court. I have referred to the influence of eloquent 
and astute advocates over juries. Do they not possess a similar 
power over judges? Undoubtedly, in some instances. Many 
judges are accused of showing especial preference for particular 
members of the bar. But judges have their own reputation at 
stake. They do not like to have their decisions reversed by 
higher courts. They frequently prefer even to have juries try 
the cases, in order that they themselves may be relieved of a 
large portion of responsibility. They are not readily affected 
by pure eloquence in their own courts. They can easily unravel 
the webs of sophistry woven by counsel. Sometimes they are 
unduly affected by the logic or rhetoric of advocates ; but usually 
in a far less degree than juries are. I believe that in criminal 
cases, under such a system, justice would be meted out more 
certainly and speedily, a less number of innocent men would be 
convicted, fewer guilty ones would escape, packing and manipu- 
lating juries would be done away with, crime would decrease— 
for the certainty of punishment is more dreaded by criminals 
than the amount of it; and while honorable and talented lawyers 
would have even more business than at present, a certain class 
known as pettifoggers, jury manipulators, and shysters would 
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disappear from the courts. If one judge is too arbitrary, let the 
bench be composed of three. Their views usually differ so far 
that the opinions of one will assist in balancing the decisions of 
another. I know of many instances where, on account of the 
general public sentiment, persons indicted greatly preferred to 
be tried by the court alone. It would seem as if the time had 
arrived for a new departure. The genius of this age can cer- 
tainly devise a better system. Sweeping and hurried reforms, as 
I have said, may not be expedient; but as an experiment, at 
least, a law restricting yet further the causes subject to jury 
trial could do no harm. Let it also provide that in those cases 
two-thirds of the jury, or eight out of twelve, may find a verdict, 
instead of requiring that it should be unanimous. This would 
lead to yet further reforms, and compromise verdicts which are 
just to neither party, forced verdicts, packed juries, and juries 
too easily influenced would take their place with the things of 
the past. Judges alone would then decide litigated cases. They 
eould no longer shift their own responsibility upon the shoulders 
of an ignorant jury; but, educated for their positions, and well 
paid for their services, they would be held to strict account for 
their “findings of fact as well as of law.” Should they err in 
their decisions of causes, those causes will be in a much better 
condition than if tried by a jury, to be reviewed by the appellate 
court; and the judges themselves could be more readily reached 
by the strong arm of the law and the force of public opinion. 


Epwarp A. THOMAS. 





THE TRUE LESSON OF PROTESTANTISM. 


Smvce the day when Martin Luther posted his audacious 
heresies on the church-door at Wittenberg, a great change has 
come over men’s minds, the full significance of which is even 
yet but rarely comprehended. To inquire into the nature of 
this change, and into what we may perhaps call its ultimate 
tendency, is well worth our while, whether as students of history 
or as students of philosophy. In outward aspect, the results 
of Protestantism have come to be very different to-day from 
what they were at first. The immediate consequence of Luther’s 
successful revolt was the formation of a great number of little 
churches, each with its creed as clean-cut and as thoroughly 
dried as the creed of the great church from which they had 
separated, each making practically the same assumption of 
absolute infallibility. each laying down an intellectual assent to 
sundry transcendental dogmas as an exclusive condition of sal- 
vation. This formation of new sects has gone on down to the 
present time, and there is no reason why it should not continue 
in future; but the period when educated men, of great and 
original powers, could take part in work of this sort has gone 
by forever. The foremost men are no longer heresiarchs; they 
are free-thinkers, each on his own account; and the formation 
of new sects is something which in the future is likely to be 
more and more confined to ignorant or half-educated classes of 
people. At the present day it is not the formation of new sects, 
but the decomposition of the old ones, that is the conspicuous 
phenomenon inviting our attention. The latter half of the 
nineteenth century will be known to the future historian as 
especially the era of the decomposition of orthodoxies. People, 
as a rule, do not now pass over from one church into another, but 
they remain in their own churches while modifying their theo- 
logical opinions, and in this way the orthodoxy of every church 





260 THE NORTH AMERICAN REVIEW. 


is gradually but surely losing its consistency. Nor is it only 
the laymen of whom this can be said; for the clergy every now 
and then set them the example. An eminent Congregationalist 
minister in Connecticut, some few years since, was asked why he 
did not go over to the Unitarians, inasmuch as he not only kept 
Strauss and Renan in his library, but even loaned them to young 
men, and publicly eulogized Herbert Spencer, and went so far 
one day as to take part in the dedication of a Jewish synagogue. 
The quaint and shrewd reply was: “I am unable to see why the 
Unitarians should enjoy a monopoly of all the free-thinking; I 
prefer to carry my candle where it is darkest!” It is only four 
or five years since a learned English bishop completed his 
voluminous commentary on the Pentateuch, in which the sacred 
text is handled with as much freedom as Mr. Paley shows in 
dealing with the Homeric poems, or Mr. Grote in expounding the 
dialogues of Plato. And the history of this, as of other less 
conspicuous acts of heresy, seems to show that practically an 
Anglican divine may preach whatever doctrine he likes—pro- 
vided, doubtless, that he avoid certain obnoxious ecatch-words. 
Among Unitarians this doctrinal latitude is too well known to 
require any illustration. Yet it is well not to forget that, forty 
years ago, Theodore Parker was virtually driven out of the Uni- 
tarian Church for saying the same sort of things which may be 
heard to-day from half the Unitarian pulpits in New England. 

In view of all this, it is not strange if we are sometimes led to 
ask, What is to be the final outcome of this decomposition of 
orthodoxies? The total destruction of religious creeds was 
long ago predicted by Catholic controversialists as an inevitable 
result of the exercise of that right of private judgment which is 
the fundamental principle of Protestantism; and now it begins 
to look as if the Catholic prediction were likely to be fulfilled, 
although Protestant churches have warmly resented the imputa- 
tion, and have too often taken pains to show that in strait and 
uncompromising bigotry they could vie with their great antago- 
nist. While Catholics, on the one hand, have foretold this result 
by way of warning and opprobrium, on the other hand it has 
been no less confidently predicted by atheists, materialists, and 
positivists by way of encouragement and approval. To Comte 
the chaos of opinion which prevails in modern society afforded 
proof that the time was ripe for discarding theology and meta- 
physics altogether, and for confining the operations of the human 
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mind hereafter to the simple content of observed facts. To Dr. 
Biichner and his friends it presages the speedy advent of that 
glorious millennium when all men shall felicitate themselves upon 
the prospect of dying like she beasts of the field. On the one side 
and on the other we hear it maintained, with equal emphasis, that 
any system of Protestantism—any system which seeks to combine 
absolute freedom of speculation with an essentially religious atti- 
tude of mind —is logically absurd, and is destined to be superseded. 
The only question is as to what alternative is to survive the 
inevitable fate of all such misguided attempts; and here Dr. 
Biichner and the Pope will be found to disagree. While on the 
one hand it is held that the course of modern philosophic thought 
is so distinctly toward materialism that every one who is not a 
materialist is behind the age, on the other hand it is prophesied 


outcome of free inquiry, there will eventually be brought about 
x renaissance of the ages of faith, I do not know that it can be 
said precisely how far these expectations go. Probably it is not 
expected that crusades or pilgr'mages to Compostella will again 
become fashionable in the complex industrial society of the 
future; perhaps it is not expected that leaders of scientific 
thought will accept the miracle of St. Januarius, for the Catholic 
Chureh has oftentimes known how to be judiciously lax about 
such matters; but there is no doubt a vague expectation that, in 
spite of the independence of thought which scientific studies 
are fostering, a line will somehow be drawn beyond which men 
shall agree to submit their judgment to that of the church. It 
is not Catholics only who make this tacit assumption: it is 
made, in one form or another, by every one who argues that his 
own particular orthodoxy is destined to survive the shocks 
of seientifie skepticism; and it underlies the remark which we 

nietimes hear, that all would be well if men of science would 
only keep their place and not encroach upon the province of the 
theologian. The alternative, then, is, when stated as broadly 
as possible, Will the present decomposition of beliefs be suec- 
ceeded by a period of reconstruction in which the teachings of 
some church shall be accepted as authoritative concerning ques- 
tions of a purely religious nature, or will the decomposition go 
on until the last vestige of recognition of religious questions shall 
have vanished, and all educated men shall have become atheistic 
materialists? Itis my object in the present paper to show that no 
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such alternative really confronts us; that the very propounding 
of such a question involves grave philosophical and historical 
errors; that neither materialism on the one hand, nor any species 
of ecclesiastical orthodoxy on the other hand, is likely to become 
prevalent in the future; and that the maintenance of an essen- 
tially religious attitude of mind is compatible with absolute free- 
dom of speculation on all subjects, whether scientific or meta- 
physical. 

In my apprehension it is a very serious mistake, though a 
very common one, to suppose that the tendency of modern 
philosophic thought is toward materialism. On this subject there 
is a great confusion of ideas, which is aggravated by a general 
uncertainty as to just what materialism really is. The word 
“materialism” has been so commonly used in a vituperative 
rather than a descriptive sense, that it has become somewhat 
damaged for philosophical purposes. Whenever Auguste Comte 
had to deal with some opinion which he did not like, —it made lit- 
tle or no difference what it was about,—he used to get rid of it 
without delay by calling it “ metaphysical.” And in like manner 
the word “materialism” has come to be with orthodox ministers 
a general term of abuse for anything which they do not happen 
to like. I was once called (in print) a materialist, for saying 
that there are no trustworthy dates in Greek history prior 
to the first Olympiad! Mr. Joseph Cook, if my memory 
serves me, declares explicitly that he calls all persons material- 
ists who do not believe in the freedom of the will—which, 
of course, would have included Jonathan Edwards. Then, 
besides this silly use of language, the word has undergone 
some legitimate historical changes of meaning. The great Dr. 
Priestley, whose theism was quite unimpeachable, avowed him- 
self a materialist, because he did not regard it as beyond the 
power of an omnipotent Creator to endow matter with the 
capacity for feeling and thinking. It seems to me that this was 
a mental attitude much more devout, if not more philosophical, 
than that of those modern theologians who vie with the ancient 
Gnostics in heaping abuse upon poor blind, brute, senseless, 
inert “matter.” But Priestley was by no means a materialist in 
the sense in which that word is correctly used in philosophic dis- 
cussion to-day. It is not merely in the vocabulary of theological 
abuse that the terms materialism and atheism are closely associ- 
ated; the opinions which they connote are really linked together 
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in many ways. In former times it was customary to stigmatize 
the colossal generalizations of astronomers and geologists as 
“atheistical,” because they substituted divine action through nat- 
ural law for divine action through supernatural fiat, which had 
hitherto been commonly regarded as the only conceivable kind of 
divine action. Nowadays, as cultivated minds are beginning to 
surmount this old difficulty, the bugbear springs up in a new 
quarter. Now that we have begun to study psychology after a 
scientific method, and to derive valuable assistance from the in- 
vestigation of nerve-cells and nerve-fibers, and now that we have 
begun to apply to these studies the profoundest generalizations of 
physics and chemistry concerning the behavior of molecules of 
matter, we hear so much talk about undulations and discharges 
and nervous connections that many worthy people seem to be 
afraid of seeing it proved that we have really no psychical life at 
all. They are afraid that the human soul will by and by be 
wholly resolved into an affair of molecules and undulations 
and unstable equilibria, and so forth; and accordingly all 
speculations even remotely savoring of physiological psychol- 
ogy, or of the correlation of vital with inorganic motions, are 
forthwith stigmatized as “ materialistic.” Even the Darwinian 
theory of the origin of species is said to be materialistic by impli- 
cation, inasmuch as it is supposed at some point to derive 
the human soul from the psychical part of a brute animal, 
and at some other point to derive the psychical part of 
the brute animal from something that is not psychical. 
The common reproach aimed at all such speculations is that 
in one way or another, either directly or by implication, they 
all tend toward the interpretation of psychical life as a tem- 
porary or evanescent condition of matter, and thus in reality 
banish soul from the universe. The association in the popular 
mind between materialism and atheism is here obvious enough, 
and is easily justified. Philosophical materialism holds that 
matter and the motions of matter make up the sum total of exist- 
ence, and that what we know as psychical phenomena in man 
and other animals are to be interpreted in an ultimate analysis 
as simply the peculiar aspect which is assumed by certain enor- 
mously complicated motions of matter. This is, I believe, a 
strictly correct description of materialism, as it was held in the 
eighteenth century by La Mettrie, and as it is held by Biichner 
to-day. Whoever holds such views as these concerning the rela- 
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tions of matter and spirit may be properly called a materialist, and 
no doubt there are many educated people who hold such views, 
but that the general tendency of modern philosophic thought is 
toward the adoption of materialism as thus defined, I emphatically 
deny. On the contrary, it seems to me that the course of modern 
philosophy is distinctly in the opposite direction, and that 
materialism is hopelessly behind the age, so that it argues a much 
more superficial mind and a much more imperfect education to 
agree with Biichner to-day than to have agreed with La Mettrie 
a hundred years ago. 

Bear in mind that, before a philosopher can be correctly 
charged with materialism, it is absolutely necessary that he 
should hold that psychical phenomena—such as love and hate, or 
the sensation of redness, or the idea of virtue—are interpretable 
in terms of matter and motion. Nothing short of this will do. 
It is not enough that he should hold that, along with every 
emotion, or sensation, or idea, there goes on a change in nerve- 
tissue which is probably resolvable into some form of undulatory 
motion; for this is but an amplification of what we all begin by 
admitting when we admit that during the present life there is 
no consciousness except where there is nerve-tissue. If it is 
materialism to say that for every association of ideas there is 
established a system of paths for discharges between two or more 
groups of nerve-cells, it is equally materialism to say that a pint 
of Scotch whiskey will make a man drunk. The former statement 
enters very much more into detail than the latter, but there is no 
other essential difference between them. I do not wonder, how- 
ever, that people’s minds are often vague and confused on these 
points, for our every-day talk is full of materialistic implications. 
We say, for example, that grief makes us weep, and the state- 
ment is true enough for ordinary purposes; but, in reality, 
it is not the grief that acts upon the tear-glands. The grief is 
something absolutely immaterial, something absolutely outside 
the cireuit of physical causation. How do we know this? How 
do we reach such a conclusion? We reach it by applying to the 
subject the conception of the correlation of forces, and the con- 
ception of the atomic constitution of matter,—twin conceptions 
which lie at the bottom of all our modern scientific reasoning. 
The material world is all made up of systems of atoms that are 
perpetually moving in relation to one another. In an ultimate 
analysis, every material object is such a system of moving atoms. 
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Every living organism is a system of systems of such atoms, in 
myriad-fold orders of composition, and with movements definitely 
coordinated in myriad-fold degrees of complexity. Now, all the 
motion that goes into any organism, latent in the air which it 
breathes and the food which it assimilates, must come out again 
as motion, and what comes out must be the exact equivalent of 
what goes in. This is what the doctrine of the correlation of 
forces means when applied to the living organism and to the 
nervous system. It means, too, that if we were able to trace in 
detail the career of any given quantity of atomic motion between 
the times of its entering and its leaving the organism, we should 
find through all its innumerable transformations an exact equiva- 
lence preserved. But this means that the motion must always 
be a motion of material particles,—something that can be quan- 
titatively measured. Once introduce into the circuit something 
that does not admit of material measurement, such as a sen- 
sation of color, or an emotion of grief, and the whole theory falls 
to the ground at once. 

When a given quantity of atomic motion in the gray surface 
of the brain is used up, its equivalent must appear in the form 
of some other atomic motion, and cannot have been a subjective 
feeling ; otherwise it is idle to talk about any correlation and 
equivalence of forces in the case. There can be no relation of 
equivalence between a sorrowful feeling, and a motion of matter 
that can be expressed in terms of foot-pounds. You might as 
well talk about a crimson taste or an acid sound. When you 
weep, therefore, it is not grief, but the cerebrum, that acts upon 
the tear-glands. You say that the grief causes the tears, because 
you are conscious of the relation of sequence between the sub- 
jective emotion and the objective flow of tears, while you are 
totally unconscious of the molecular movements going on in the 
brain. But, in reality, the subjective emotion is something 
purely immaterial, or, if you choose to say so, spiritual, and its 
relation to what goes on in the brain is merely a relation of con- 
comitance. 

I have illustrated this point at disproportionate length, 
because it is both important and difficult. Until this point is 
perfectly clear in one’s mind, any discussion of the alleged 
materialistic tendencies of modern philosophy is simply a waste 
of words. It is very clear that modern philosophy does show 
a decided tendency toward investigating what goes on in the 
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nervous system when we think and feel; and it is also clear that 
modern philosophy considers itself bound to study the nervous 
system as a material aggregate, with an atomic constitution, and 
subject to the same physical laws with other matter. I hope I 
have now made it equally clear that these tendencies of modern 
philosophy are just the reverse of materialistic. So far from 
maintaining, as materialism does, that psychical phenomena are 
interpretable in terms of matter and motion, this modern phi- 
losophy maintains that such phenomena are absolutely imma- 
terial,—that they stand, as I said before, quite outside the circuit 
of physical causation. If the world were peopled with automata, 
if men had gone on from the beginning like puppets, eating, and 
drinking, and marrying, working and fighting, exactly as they 
have done, producing human history in all its details exactly as 
it has been produced, only without any consciousness, without 
any sentient life whatever, then materialism perhaps would afford 
a satisfactory explanation of the world. But the moment the 
first trace of conscious intelligence is introduced, we have a set 
of phenomena which materialism can in no wise account for. 
The latest and ripest philosophic speculation, therefore, as 
Professor Huxley once remarked to me, leaves the gulf between 
mind and matter quite as wide and impassable as it appeared in 
the time of Descartes. 

But while materialism 1s thus more than ever discredited by 
the dominant philosophy of our time, and while it will no doubt 
continue to be more and more discredited with each future 
advance in philosophic speculation, I see no reason why there 
should not always be a certain amount of materialism current in 
the world. Very likely there will always be people who are 
color-blind, and people without an ear for music. So, doubtless, 
there will always be a class of excellent people with a fair capac- 
ity for understanding scientific generalizations, but without any 
head for philosophy; and this class will produce the Biichners 
and La Mettries of the future, as it has produced them in the past 
and present. Thus, one part of my question is disposed of. The 
philosophy of the future will not be materialistic, and there is 
nothing in the dominant philosophy of to-day to indicate that 
religious problems will not continue to be made the subjects of 
speculation. I recollect once asking Mr. Spencer’s opinion on 
some question of pure ontology. He replied that he had no 
opinion; not because his mind was necessarily hostile to enter- 
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taining such questions, but simply because he was so entirely 
occupied in working out the theory of evolution, in its innumera- 
ble applications to the world of phenomena, that he had not time 
and strength left to expend on problems that are confessedly 
insoluble. This was the answer of a true man of science; and it 
is worth repeating for the benefit of those silly people who think 
it is not enough that Mr. Spencer should have made greater addi- 
tions to the sum of human knowledge than have ever been made 
by any other man since the beginning of the world, and complain 
of him because he has not given us a complete and final system 
of theology into the bargain. But Mr. Spencer’s answer further 
illustrates very well the philosophic attitude of the present age. 
The present age is occupied, above all things, in investigating 
the intimate constitution of the material universe, and tracing 
therefrom its past history and its future career. The concep- 
tion of evolution is everywhere being substituted for that of 
creation; and this involves the most extensive and thorough 
change that has ever taken place in men’s thoughts about the 
world they live in. For the present, this business absorbs all 
the most active and original minds, so that no time is left for 
metaphysical speculations. We are becoming wrapt in the study 
of origins, as the men of the thirteenth century were wrapt in the 
study of particulars and universals. But there is no likelihood 
that this will always be so. By and by all educated people will 
be evolutionists, and then it will be seen, more clearly than it 
is now, that while the doctrine of evolution has enormously 
increased our knowledge of the phenomenal universe, it really 
leaves all ultimate questions as much open for discussion as 
they ever were. It is Mr. Spencer himself who has said that 
every new physical problem leads at once to a metaphysical 
problem that we can neither solve nor elude. Solve it doubtless 
we cannot, elude it we also cannot, and so discuss it we will. 
Such, I presume, will be the course which philosophy will take 
where religious questions are concerned. 

And now we are brought to the other part of my question. Will 
the time ever come again when men will be absorbed in questions 
of a transcendental or ontological character, as Aquinas and other 
great medieval thinkers were absorbed? It seems to me quite 
possible that the interest in such matters may again become as 
intense, though not so exclusive, as it was in the Middle Ages. 
But if it be asked whether there can ever again be a theological 
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renaissance of such a character that men shall agree to surrender 
their right of private judgment on purely religious questions, 
and accept the teachings of any church, the reply must be that 
any renaissance of this sort is utterly impossible. The further 
question, whether unity of belief can ever be secured in any other 
way, is to be met by the assertion that unity of belief is no longer 
either possible or desirable. Such a statement as this is very 
startling, and more or less puzzling, to many people, as I have 
often had occasion to observe ; and when the truth of it has come 
to be generally and thoroughly realized, it will probably be the 
greatest step in religious progress that has ever been accomplished. 
Once, we know, unity of belief was held to be of such supreme 
importance that the faintest whisper of dissent must be punished 
with torture and death. I have elsewhere sought to account, on 
historical grounds, for the existence of this persecuting spirit, as 
well as for its decline in modern times. In discussing “ The 
Philosophy of Persecution,”* I showed how ancient society was 
pervaded by an intense feeling of corporate responsibility,—a 
feeling that the whole community was liable to be punished by 
the gods for the misdeeds of any one of its individual members. 
In early times this feeling of corporate responsibility, taken in 
connection with the barbaric theories of the universe then current, 
yas the mainstay and support of priesthoods. And it was to the 
persistence of this feeling down through the Middle Ages that 
the horrors of religious persecution were chiefly due. In a 
second paper, on “The Historie Genesis of Protestantism,” t 
I showed that the feeling of corporate responsibility had its 
legitimate origin in the military necessities of primitive societies. 
In ages when there were no political aggregations of men 
larger than tribes, and when the relations between tribes were 
chiefly those of chronic warfare, a rude and savage discipline, 
in which the legal existence of the individual was virtually 
submerged in the interests of the tribe, was absolutely neces- 
sary. The feeling that the whole tribe was liable to be visited 
with defeat or famine or pestilence, on account of sacrilege 
committed by one of its members, was part and parcel of such 
a state of society. This feeling of corporate responsibility 
must have grown in strength through many ages by natural 


*NorTH AMERICAN REVIEW, January, 1881. 
+t NORTH AMERICAN REVIEW, April, 1881. 
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selection, as those tribes in which it was most effectively 
developed must in general have shown the highest capacity 
for social organization, and must have exterminated or enslaved 
their neighbors. Having so long been favored by natural selec- 
tion, the feeling of corporate responsibility for conduct and 
opinion became so deeply grounded in men’s minds that it long 
survived the stage of social development in which it had its 
origin. Most conspicuous and terrible of the consequences of this 
deeply rooted feeling has been that fanatical craving for unity of 
belief in religious matters which has been the source of some of 
the worst evils that have aglicted mankind. But among the many 
changes which have affected the relations of the individual to the 
community, with the growth of great and complex modern 
societies, there has come the gradual substitution of the idea of 
individual responsibility for that of corporate responsibility. 
From this point of view, the Protestantism of Luther is signifi- 
eant mainly as a revolt against primeval notions of the relations of 
the individual to the community, which have long since survived 
their usefulness. Obviously, the disintegration of ©.thodoxies 
which characterizes the present age is simply the further devel- 
opment of the same protest in behalf of individual responsibility 
for opinion. And to those who take any interest in the present 
discussion, I hardly need argue that any revival of the methods 
of Catholicism could never occur, except as the concomitant of a 
wholly improbable retrogression of society toward the barbaric 
type. The very conception of an infallible church is so clearly a 
survival from primitive religious ideas, that to imagine such an 
institution presiding over the society of the future involves a 
most grotesque anachronism. Nevertheless, the uses of the 
Catholie Church are such that it is likely still to survive for a 
very long time, though with diminishing influence; and as it 
affords a refuge for such earnest and thoughtful souls as find 
the atmosphere of free discussion too bracing, it will probably 
long continue to receive accessions from the ranks of the various 
Protestant orthodoxies that are now so rapidly disintegrating. 
With the fading away of the old notion of corporate respon- 
sibility for opinion, the value attached to unity of belief has 
greatly diminished, and attempts to secure such unity by violent 
means have become generally discredited. It is at last beginning 
to be apprehended that if unity of belief is to have any real 
value, it can only be when it is the result of the free working of 
VOL. CXXXIV.—NO. 304. 18 





270 THE NORTH AMERICAN REVIEW. 


different minds. But unity of belief in religious matters is not 
very likely to be reached in any such way, for the conditions of 
the case are totally different from those of scientific discussion. 
The difference may be best appreciated by recalling the useful 
distinction drawn by positivism between science and meta- 
physies. According to positivism, the essential distinction 
between a scientific hypothesis, such as the undulatory theory of 
light, and a metaphysical hypothesis, such as the Leibnitzian 
theory of preéstablished harmony, is that the one admits of 
verification—whether by observation, experiment, or deduction 
—while the other does not. Or from another point of view, the 
one may be made a working hypothesis from which independent 
inquirers may arrive at mutually congruous results, while the 
other cannot. This distinction is one of the very few points 
made by positivism which have been generally adopted into 
modern philosophy ; but the use which positivists have made of 
it is by no means philosophical. Comte himself set an inordi- 
nate value upon unity of belief, and in this his disciples have 
generally followed him; and the way in which they propose to 
secure such unity is simply to ignore all problems whatever in 
which scientific methods of demonstration are not accessible. 
This seems like paying an exorbitant price for a privilege of very 
doubtful value. But without following the positivists in this, we 
may admit the usefulness of their distinction between problems 
that transcend the limits of scientific demonstration and prob- 
lems that lie within those limits. Clearly, if I hold one opinion 
concerning the passage of light through certain crystals, and my 
neighbor holds a different or contrary opinion, I am entitled to 
expect either that he can be brought to adopt my opinion, or 
that I can be brought to adopt his. Means of verification must 
exist; and even if the question cannot be settled to-day, we have 
no doubt that it can be settled by and by. But if I hold one 
opinion concerning the conscious existence of the soul after 
death, while my neighbor holds a contrary opinion, I am not 
entitled to expect that we can ever be brought to an agreement. 
For the question confessedly transcends the limits of scientific 
demonstration. Yet in spite of all that, one of our contrary 
opinions, and possibly both, may contain some adumbration of a 
truth. And more than a faint glimmering of truth we can 
hardly expect to be contained in any of our opinions on religious 
matters, for the problems are too vast when compared with our 
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means of dealing with them. Hence, instead of condemning 
variety of belief on such subjects, we should rather welcome each 
fresh ‘suggestion as possibly containing some adumbration of a 
truth which we have hitherto overlooked. 

And thus we arrive at last at the true lesson of Protestantism, 
which is simply this: that religious belief is something which in 
no way concerns society, but which concerns only the individual. 
In all other relations the individual is more or less responsible to 
society; but, as for his religious belief and his, religious life, 
these are matters which lie solely between himself and his God. 
On such subjects no man may rightfully chide his neighbor, or 
call him foolish; for, in presence of the transcendent Reality, 
the foolishness of one man differs not much from the wisdom of 
another. When this lesson shall have been duly comprehended 
and taken to heart, | make no doubt that religious speculation 
will continue to go on; but such words as “infidelity” and 
“heresy,” the present currency of which serves only to show how 
the remnants of primitive barbaric thought still cling to us and 
hamper our progress—such words will have become obsolete, 
and perhaps unintelligible, save to the philosophic student of 
history. In discussion conducted in such a mood there will, no 
doubt, be a great lack of finality. But the craving for finality is 
itself, in various degrees, an instinct of the uneducated man, of 
the child, of the savage, and perhaps of the brute. To feel that 
the last word has been said on any subject is not a desideratum 
with the true philosopher, who knows full well that the truth he 
announces to-day will open half a dozen questions where it set- 
tles one, and will presently be variously qualified, and at last 
absorbed in some wider and deeper truth. When all this shall 
have come to be realized, and shall have been made part and 
parcel of the daily mental habit of men, then our human treat- 
ment of religion will no longer be what it has too often been in 
the past,—a wretched squabble, fit only for the demons of Male- 
bolge,—but it will have come to be like the sweet discourse of 
saints in Dante’s Paradise. 

JOHN FISKE. 
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“‘ Tir Indian commands respect for his rights only so long as he inspires 
terror for his rifle.”— GENERAL CROOK. 


Ir may be presumed that the late Secretary of the Interior has 
given us the ultimate results of his experience with Indian affairs 
in his recent article in THz NortH AMERICAN ReEvIEW. He has 
vividly stated the difficulties of the problem, has shown where the 
blame for the starting and continuance of these difficulties is to 
rest, and has acknowledged manfully that the Government as 
now exercised cannot reasonably be expected to accomplish a full 
solution of the question. His article was perhaps called forth by 
the peculiar interest on the subject which has recently appeared 
in almost all parts of the country, as he refers to the advocates 
of the movement to secure law for the Indians as “some sincere 
philanthropists” and “ that class of philanthropists who, in their 
treatment of the Indian Question, pay no regard to surrounding 
circumstances.” The views and aims of the friends of this move- 
ment have not received, perhaps, as full statement and vindica- 
tion as they deserve,—they certainly suffer somewhat by dispar- 
agement in the article to which reference is made: consequently 
a fair hearing may not be regarded as undue or unnecessary. 

That Law is the solution of the Indian problem would seem 
to be a self-evident proposition, yet this is persistently ignored 
by Mr. Schurz. 

“T am aware,” he says, “that I have not discussed here all 
points of importance connected with the Indian problem ; such, 
for instance, as the necessity of extending the jurisdiction of the 
courts over Indian reservations, bringing the red men under the 
protection as well as the restraints of the law, ete. It has been 
my purpose merely to set forth those important points which, in 
the practical management of Indian affairs, should be steadily 
kept in view.” It would seem from this that the confessed 
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necessity of extending law to the Indians is not regarded as 
belonging to the “ practical management of Indian affairs.” 

What then, we ask, is “ practical,” and what “ theoretical,” 
in the policy of the Government toward its wards? 

Columbia thus speaks to the Indian: 

Theoretically. “You need the protection as well as the 
restraint of just and equitable laws.” 

Practically. “ This you might have were it not for the unfort- 
unate circumstance that you are not a person. When some 
philanthropists in an out-of-the-way village appealed on your 
behalf to the courts, it was necessary for me to send a lawyer to 
argue that you have no personality. When I was beaten, | could 
not consent to have the suit taken to the Supreme Court of the 
United States, as that would have made protection of Indians a 
law of the land.” 

Theor. “ You have rights that I am bound to respect.” 

Prac. “ But these rights may be ignored so easily, under cer- 
tain unfortunate statutes of 1789 and 1873, that I find it impossi- 
ble to respect them.” 

Theor. “You own your land. I have secured it to you by 
most solemn treaties. I have acknowledged your title to it on 
many occasions.” 

Prac. “ You cannot sell your land—except to me. In addi- 
tion to this, when a party of greedy miners or homesteaders 
elamor for your possessions, saying that you interfere with the 
progress of civilization, I am in duty bound to rob you of your 
land and move you out of the way, even against your consent.” 

Theor. “A corporation may be held responsible for the 
actions of its agents.” 

Prac. “You must not imagine that I can be held responsible 
for the misdeeds of my inspectors or agents. If those placed over 
you appropriate your funds, all that I can do is to remove them 
and put the political friends of some other senator in their 
places.” 

Theor. “You have acertain degree of intelligence —suflicient 
to make treaties.” 

Prac. “If I find, in my superior wisdom, that certain treaties 
are better broken, you have not sufficient intelligence to place 
any obligation upon me to keep my stipulations. Hush! You 
must not clamor for legal protection—that can only come as you 
advance in intelligence. Continue as you are: rob and be robbed, 
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kill and be killed—the conflict can result in only one way; and 
if you succeed in attaining a certain standard of education and 
docility before being exterminated, I will extend over you the 
jurisdiction of the courts.” 

This does not seem to us to caricature, in the slightest degree, 
the difference between the professions and the practice of the 
Government. And it seems to us that the difficulties in the 
control of Indian tribes, which make this difference almost neces- 
sary, can never be removed until the protection of our law is 
accorded to the red men. 

The first great difficulty mentioned by Mr. Schurz is the 
aljusting of complaints between the frontiersmen and _ the 
Indians. The blame of many of the conflicts between the Gov- 
ernment and its wards is rightly laid upon the miners and home- 
steaders who encroach upon the possessions of the Indians. 
The wide-awake prospector knows perfectly that, if a lead runs 
into an Indian reservation, he may follow it beyond the line 
without danger of being successfully prosecuted for infringe- 
ment. The restless and unscrupulous squatter in Northern 
Nebraska or Southern Dakota knows perfectly that the horses 
of the Russian who lives just to the east of him may not be 
stolen with impunity, but that the ponies of the Indian residing 
just to the west may be appropriated and the owner can make 
no appeal to the law—indeed, can only secure his property by 
stealing it back. And in this transaction should a squabble 
occur, the only result, in all probability, would be that a hue 
and ery would be raised in the land against the Indian, so 
that his removal would be more speedy and inevitable. 

All this the late Secretary of the Interior acknowledges to be 
true, but he will not admit that it results from the lack of that 
legal protection which, in a practical management of Indian 
affairs, he places in the background. He does not seem to regard 
the fact that seems so plain to us, that it is absence of law that 
places a premium upon the spoliation of the red man. At one 
moment he seems very near this thought: “It is a well-known 
fact,” he says, “that the frontiersman almost always looks upon 
Indian lands as the most valuable in the neighborhood, simply 
because the Indian occupies them, and the white man is excluded 
from them.” But upon the next page he reveals the pitiable 
weakness of the present system of conducting Indian affairs: 
“It would be difficult to convince” many of the frontiersmen 








LAW FOR THE INDIANS. 275 


“that it is a erime to kill an Indian, or that to rob an Indian 
of his lands is not a meritorious act.” So it would be difficult, 
were there no law against theft, to convince the next fellow who 
purloins a suit from the clothier’s that his action was a crime. 
But has the law of the United States lost its majesty and power? 
Can it not, by a wholesome example or two, “convince” any crimi- 
nal of his crime, and any murderer of the penalty attached to his 
act? Have the inducements of society—even frontier society — 
to cling together in the enforcement of law lost their efficacy? 
Truly, in the protection of Indians by our United States courts, 
grave difficulties would doubtless arise, growing out of this 
prejudice against the red men. But if our position is well taken, 
—that this very prejudice owes its origin to the absence of law,— 
it might be expected quite rapidly to disappear, now that law 
would be present. The same complications have been observed 
to exist in several instances in the past—in the early days of the 
Anglo-Saxon race, as well as in the case of the black and yellow 
races in our own land; but as these have disappeared, or give 
promise of so doing, it needs but the same public sentiment to 
accomplish a like result for the red men. 

It seems to us, furthermore, that what the late Secretary says 
concerning the use of our army in the management of Indian 
affairs advertises a singular weakness on the part of our Govern- 
ment. He states that, when collisions occur between the settlers 
and the Indians, an appeal is made by the white men to the 
Government, and of course our troops are engaged upon their 
side. No investigation is made into the causes of the conflict,— 
in a2 majority of instances, as is freely admitted, the Indians are 
the original sufferers,— but in obedience to a certain infatuation 
of precedent the forees of our nation are commanded to advance 
against the red men. All of our prominent officers who have 
been ealled upon to fight upon the frontier have protested, as is 
well known, against this barbarous policy. The noble, passionate 
outery of General Crook, in view of the massacre of the Chey- 
ennes at Fort Robinson, by command of a United States officer, 
is simply one example in a hundred of what those who know 
most of border conflicts feel Why must the power of the 
United States be exercised always upon the side of the whites, 
even when the Indians are in the right? Shall the means that 
every white man, native or foreign, finds so available for his 
protection in this country be denied to the original owners of 
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the soil we now possess? These questions are not the outeries 
of sentimental philanthropy, it seems to us, but the suggestion 
of the very first thing to be regarded in the practical management 
of Indian affairs. 

Let us take two notable examples in which an appeal to the 
law would, in all probability, have saved, on the part of the 
United States, a costly and bloody war or an expensive settle- 
ment, and, on the part of the Indians, much suffering. The first 
ease is that of the Utes in Colorado. According to the claims 
of these Indians, the cause of their outbreaks, which resulted 
in the death of Thornburgh and Meeker, was the suffering 
caused among them by the eulpable neglect of the Government 
to supply them with food. That their statements were true we 
have the most explicit testimony of their agent, E. H. Danforth 
(1877) : 

‘‘The annuities and supplies furnished these Indians amount to not over 
one-half that required for their support. None of their annuity goods (and 
but part of their supplies) have reached this agency during the year. Goods 
purchased in August of last year have been lying in the railroad depot, one 
hundred and seventy-five miles away, since November last, a period of over 
nine months. Flour purchased the first of June is still at Rawlins. No 
clothing, blanket, tent, implement, or utensil of any kind has been issued 
at this agency for nearly two years; no flour, except once,—fifteen pounds 
to a family,—since last May. In addition to the usual proportion of their 
subsistence, which the Indians provide for themselves, they have had this 
great deficiency to make up, in whole or in part, some way.” 


To this testimony may be added the fact that, during the 
winter preceding the Ute outbreak, dispatches were sent to 
Omaha detailing the almost famishing condition of the Indians, 
and begging for aid. The Utes endured this state of affairs with 
singular patience for about two years. Mr. Meeker himself tes- 
tifies to the generally peaceable character of the Indians under 
him: “These Ute Indians are peaceable, respecters of the right 
of property, and, with few exceptions, amiable and prepossessing 
in appearance. There are no quarrelsome outbreaks; no rob- 
beries; and, perhaps, not half a dozen who pilfer, and these 
are well known.” This being the general character of these 
Indians, it seems to us a most reasonable proposition that if 
the Utes had been allowed to go into the nearest court and 
lay claim to the property, confessedly theirs, lying wasting 
at Rawlins, the outbreak would have been avoided, and the 
lives saved. 
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The other case, out of hundreds that might be cited, is that 
of the Poncas. Whatever sentimentality the “certain philan- 
thropists ” have been guilty of, it may be fairly claimed for them 
that in showing up the Ponca case a grievous system of wrongs 
has been so effectually disclosed that no inspector will ever again 
attempt the removal of a tribe of Indians against their will. The 
fruits of our unjust treatment of the Ponecas were: The loss 
of nearly three hundred lives out of the seven hundred and 
seventeen Ponecas who, in the spring of 1877, were living 
happily in their homes in Northern Nebraska and Southern 
Dakota; the loss of one* manly Indian, shot down in cold 
blood, because of his natural desire to return to the home of his 
fathers; and the paying out of more than $200,000 from the 
funds of the Government in expenses of removal and in settle- 
ment. Now, let us suppose that when Colonel Kemble appeared 
with his soldiers upon the Ponca reservation, and insisted that 
the Indians should leave their homes, it had been the privilege 
of the chief of the tribe to sue out a writ of ejectment, and put 
the intruders off, where would have been the oceasion for further 
trouble? Every one admits that the removal of the Poncas was 
sheer robbery —an unblushing outrage. 

It is very important to observe that granting to Indians the 
protection of law does not necessarily imply making them eiti- 
zens at once. Secretary Schurz seems to regard this as our 
immediate object, since he says: “The end to be reached is 
unquestionably the gradual absorption of the Indians in the 
great body of American citizenship. When that is accomplished, 
then, and then only, the legal status of the Indian will be clearly 
and finally fixed. But we should not indulge in the delusion 
that the problem can be solved by merely conferring upon them 
rights they do not yet appreciate and duties they do not yet 
understand.” Then the writer proceeds to put upon paper a very 
subtle contradiction of himself. Upon page 8 of his article there 
are the following statements: 

First. Indians ought not to have full citizenship at once. 

Second. They should at once have that part of citizenship which 
would give them standing in the courts necessary for protection. 

Third. As they should have full citizenship finally, the 
Government should prepare them for it. 

Fourth. To do this the Governmeut should have absolute 
power, “a sort of omnipotence on earth.” For this purpose the 
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Government must continue its policy of exercising care and guid- 
ance through commissioner and agents, as the Indians are “ aceus- 
tomed” to this. 

It is easily seen that this “omnipotence upon earth” would 
effectually do away with the second statement made above, since 
there would then be no place for the enjoying of that part of 
citizenship which would give the Indians a standing in the court. 
And when we take this advoeacy of “care and guidance” with the 
previous statement of the article that the Government “has 
frequently tried, in good faith, to protect them against encreach- 
ment, and almost as frequently it has failed,” and “ the Indians 
will be hunted down at whatever cost,” the self-contradiction of 
the present policy of the Government becomes apparent. 

We wish to relieve Seeretary Schurz from his dilemma. We 
wish to show the Government a way out of its embarrassment. 
This is not impudent egotism on our part, for we peiut simply to 
the historical fact that law has always availed to settle and 
civilize society. As “care and guidance” have confessedly 
failed, why not associate with them the protection of law? We 
desire simply to hold Seeretary Schurz to his statement: “They 
should certainly have that standing in the courts which is neces- 
sary for their protection.” We are far from advocating that they 
should immediately be endowed with full citizenship. They may 
have a part of this great privilege without the whole. A child 
may enjoy the protection of the law, a woman may appeal to our 
courts, an Englishman traveling through our country may claim 
redress for injuries, although none of them could vote. The 
Indian would, therefore, not occupy an anomalous position if he 
should be admitted to the United States courts, though for the 
time, or until he possessed statutory qualification, debarred from 
the full rights of citizenship. 

The argument we draw from the Canadian Governmeni’s 
management of Indians is mentioned by Mr. Schurz. He seeks 
to destroy its foree by urging that in that country there is no 
strife for land. The white man there never imagines that he ean 
despoil the Indians of their possessions and run no risk of pun- 
ishment. There is the most peaceful contact between the two 
races. The Canadian Government is not troubled with the fre- 
quent Indian outbreaks that have constituted the painful his- 
tory of our frontiers. This is the fact, and Secretary Schurz 
endeavors to explain it by declaring that the Canadian Govern- 
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ment works “under conditions far less difficult” than those 
imposed on ours. “The number of their Indians is much less, 
and their unoceupied territory much larger.” “Their agricult- 
ural setilements advance with far less rapidity than ours. 
There is far less opportunity for encroachment.” But all this 
does not seem to us an adequate explanation of the lack of strife 
for land. There is certainly in Canada some “opportunity for 
encroachment,” although far less than in this country, and the 
fact that this encroachment does not occur is significant. When 
the opportunity for encroachment in this country, in its early his- 
tory, was “far less” than it is at present, white encroachment was 
the orderofthe day. Mr. Schurz himself testifies that, oven in the 
most sparsely settled portions of our country, white men clamor 
for the Indian’s land, for no other reason than that it belongs to the 
Indian. There must be some other explanation of the absence of 
strife for land in Canada than the mere fact that land is plenty. 
It seems to us that a far more reasonable explanation of this har- 
mony between the races is the far greater legal privilege enjoyed 
by the Indian in Canada. There he is regarded as a person 
before the law. If he commit a crime he is held individually 
responsible for it: but here the entire tribe is made chargeable 
for the misdeeds of its members. In our daily papers, a year 
since, an account was published of how a half-dozen of the 
mounted police of Canada rode into Sitting Bull’s camp demand- 
ing the surrender of certain Indian criminals, and they were 
delivered up to justice. If they had not been found, the policy 
of the Canadian Government would not have permitted that 
their innocent tribesmen should be held responsible. This seems 
to us the only reasonable policy. Fifth Avenue shall not be hung 
for the murders of the Five Points. But in the United States, 
the Indians have been punished by tribes for the misdeeds of 
individual offenders. The removal of Joseph’s band, and the 
war against the entire tribe of Utes, are notable examples. That 
in Canada a half-dozen policemen secured the ends of justice and 
obviated an Indian war, while our army could not manage 
Sitting Bull on this side the border, must be regarded as a 
striking illustration of the advantages to be gained by extending 
the jurisdiction of the courts over our Indian population. 
Besides this treatment of the Indian as individually charge- 
able for his crimes, there is this other advantage in the policy of 
the Canadian Government: he enjoys far greater privileges of 
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protection in the courts. This seems to us an adequate explana- 
tion of the absence of strife for land. There is no conflict 
between the white men and the Onondagas in New York State, 
simply because the Indians have the protection of the State laws. 
No white farmer of that State imagines that he can deprive the 
Indian of his farm or rob him of his stock. There is no strife for 
land—not because there is little “opportunity for encroachment,” 
but because the Indians have the protection of law. If the 
United States law, which has sway in the Western States and 
Territories, might in like manner recognize the Indians as per- 
sons, the strife for land would soon cease. The extent of the 
Indian’s possessions is not a factor in the question, because the 
Onondaga might be supposed to have a thousand acres and the 
white man but three, but the case would not be altered before 
the laws of New York. 

In instituting this comparison between the policy of the Can- 
adian Government and that of our own, the significant words of 
Sitting Bull and other Sioux to the Commission sent to treat 
with them are not without force. This Commission proceeded to 
Canada, and at Fort Walsh met with the Sioux. The answer of 
Sitting Bull to the representatives of General Terry was: “For 
sixty-four years you have kept me and my people, and treated us 
bad. What have we done that you should want us to stop? We 
have done nothing. It is all the people on your side that have 
started us to do all these depredations.* We could not go any- 
where else, and so we took refuge in this country.” Nine, a 
Yankton, said: “Sixty-four years ago you got our country, and 
you promised to take good care of us and keep us. You ran 
from one place to another, killing us and fighting us. You did 
not treat us right over there, so we came back over here. | 


* That Sitting Bull told the truth let General Sherman testify: ‘‘If the 
lands of the white man are taken, civilization justifies him in resisting the 
invader. Civilization does more than this: it brands him as a coward and a 
slave if he submits to the wrong. If the savage resists, civilization, with the 
Ten Commandments in one hand and the sword in the other, demands his 
immediate extermination.” ‘‘ Among civilized men, war usually springs from 
a sense of injustice. The best possible way, then, to avoid war is to do no 
act of injustice. When we learn that the same rule holds good with Indians, 
the chief difficulty is removed. But it is said our wars with them have been 
almost constant. Have we been uniformly unjust?. We answer, unhesi- 
tatingly, yes.” These words were also subscribed to by General Terry, the 
very man to whom Sitting Bull spoke in Canada. ; 
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come in to these people here, and they give me permission to trade 
with traders. That isthe way I make my living.” Even a squaw 
spoke to the Commission: “I came over to this country to raise 
my children and have a little peace.” These Indians seem to 
have been well pleased with the difference between the Canadian 
policy and ours; and it is a fact that, when a threat was recently 
uttered to the Omahas that they would speedily be removed to 
the Indian Territory, certain of the more intelligent members of 
the tribe declared that they would take refuge under British law. 
The larger proportion of Secretary Schurz’s article, however, 
is taken up with a discussion of the three elements entering into 
his programme for the elevation of the Indians. With his wise 
and humane suggestions we have not the slightest quarrel. But 
we do most earnestly insist that, upon the testimony of the 
agents in every part of our Indian country, it has been shown 
that the three things he advocates can only be secured, in any 
worthy degree, by the immediate extending of legal protection to 
those we desire to benefit. Let us have recourse to the candid 
words of those who know most, by personal contact, of Indian 
affairs, taking our quotations directly out of the official records. 
The first element in Secretary Schurz’s programme is “ that 


they be taught to work by making work profitable and attractive 
to them.” Thisis certainly a most wise and necessary suggestion. 
And it is encouraging to know that there is in the Indian, the 
prevalent opinion of white men notwithstanding, a natural desire 
and aptitude for labor. To show that this is the case, let us quote 
the testimonies of the men in charge of different agencies : 


‘‘Many of them are now trying to cultivate patches of land along the little 
streams adjacent to the agency. Some of them have used their hands for 
shovels and hoes, and have shown them to me, worn and bleeding.”—James 
Irwin, Agent, Red Cloud, Neb., 1877. .... ‘*The Yanktons, now, are very 
ambitious to raise wheat, and have been breaking much land this summer, for 
next year’s crop. Besides, they are cutting a very large amount of grass, to 
supply their stock with hay the coming winter, exhibiting, in this way, more 
than ever, providence and thrift.”"—J. W. Douglas, Yankton Agency, Dakota, 
1878, ‘In passing through the reservation, it looks like a settlement of 
well-to-do frontier farmers.”—James McLaughlin, Agent, Sioux, Dakota, 1878. 

“Those Indians located on small tracts of land are usually considerate 
of their farming interests. Some are even models of industry.”— C. G. Belk- 
nap, Jule River Agency, Cal., 1878. . ‘*They have exemplified their willing- 

‘ness to work, and during all their adversity have manifested a courage not 
more than equaled by the strongest-hearted white man in the land.”—James 
I. Patten, Shoshone and Bannock Agency, 1877. ....“ The Indians appear very 
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much delighted with having plenty of land to cultivate in future, and have 
shown a determination to work their farms this season to the best of their 
ability."—W. T. Hughes, Standing Rock, Dakota, 1877. ....** The entire work 
of this agency is performed by Indians and half-castes.”—J. G. Gasmanan, 
Yankton, Sioux, 1877. ‘‘The Indians of the agency are now living upon 
their farms, and cultivating their lands, and following the avocation of 
farmers, much the same as white farmers, on a small scale, the average 
number of acres cultivated by a single Indian or family being from twenty-five 
to fifty acres, while quite a number of them cultivate as high as fifty to one 
hundred acres.”—T. B. Sinnot, Grand Ronde Agency, Oregon, 1878. ... ‘* With 
much pleasure and pride I was enabled, last year, to speak of a marked 
increase in the spirit of thrift, as shown in efforts put forth by the Oneidas, in 
enlarged farms and more careful attention to their crops than in previous 
years. This year the increase is still more noticeable, and their improvement 
in this respect is worthy of much commendation, and great cause of rejoicing 
among the friends of the Indians; and while they keenly feel the injustice 
done them by the inaction of the Government in not providing for the allot- 
ments of their lands and granting them citizenship, which they often and 
loudly call for, they have industriously sown their seed, and are now reaping 
a bountiful harvest as a result of their labor.”—J. C. Bridgman, Green Bay 
Agency, Wis., 1875. 


This being the uniform testimony of the Indian agents, the 
question arises: Wherein lies the necessity of recommending that 
this labor be made profitable and attractive to them? What cir- 


cumstances xre there in the ease rendering their work unprofit- 
able and unattractive? They seem to have ordinary industry ; 
why may they not reap the benefits which naturally result from 
toil and the real enjoyment that comes with it? Let us see if the 
agents throw any light on this subject. 

J. W. Douglas, Yankton Agency, Dakota, 1878, says : 


‘*Contrary to the popular impression, I believe that the Indian will work 
patiently and continuously, if the fruits of his labor are secured to him.” 


To the same effect are the words of Isaiah Lightner, Santee 
Ageney, Nebraska, 1878: 
‘They have broken four hundred and sixty acres of new land during the 


past year, and are taking an increased interest in their farm work. This has 
been brought about by the hope that Congress will pass an act allowing them 


” 


to take homesteads on these lands that they are improving. 


From these testimonies we are led to infer that there is some 
subtle difficulty in the way, so that the Indians have no assurance 
that they shall be allowed to enjoy the benefits of their toil. They 
seem to be haunted with the apprehension that, although they 
plant vineyards, another race shall eat of the fruits thereof. 
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Surely their past history has not tended to remove this appre 
hension. In the past their toil has been decidedly unprofitable 
and unattractive, owing to the absence of protection by law. 
Who could be “taught to work” when he knows, by the history 
of a hundred years, that the products of his labor will be appro- 
priated by his enemies? The Poneas, for example, had several 
hundred acres under cultivation, but their rejoicing in their labor 
received a sudden check on their removal by force to the Indian 
Territory. And when Secretary Schurz, writing of their attempt 
to bring their case into court, declared, in a published deliver- 
ance, “Such a suit cannot be brought at all”; and “The bringing 
of the Ponca ease into the courts is impossible”; and that such a 
philanthropic desire as protecting the Indians by law is “ unat- 
tainable,” who can blame the Poneas for regarding their toil of 
years as unprofitable and unattractive? To remove these nege 
tive prefixes to the Secretary’s chosen adjectives, it is simply 
necessary to endow the Indians with the protection of law. That 
this is almost a self-evident proposition, let the agents testify. 
When the question was asked by the Government, “What are 
the impediments to the progress of Indians in self-support?” the 
agents unanimously replied: “ Failure of Government to fulfill 
its promises in regard to land; frequent removals; need of law; 
unsettled state of the Indian question; fear of removal.”* How 
could a race of people, under these discouragements, be expected 
to advance? How ean the case be remedied save by supplying 
the defect? President Seelye, of Amherst, when speaking of this 
very subject, declared: “Our great trouble has been that we 
have sought to exact justice from the Indian while exhibiting 
no justice to him.” The same careful student says, in another 
place: “The Government of the United States, which has often 
plighted its faith to the Indian, and has broken it as often, and, 
while punishing him for his crimes, has given him no status in 
the courts except as a criminal, has been sadly derelict in its 
duty toward him, and has reaped the whirlwind only because it 
has sown the wind.” 

General George Crook, an authority upon all matters of 
Indian policy, says, in a letter published Oct. 16, 1879, in the 
New York “ Tribune”: 


“When the Indian’s horses and cattle are big enough to be of service, they 
are driven off in herds by white renegades; when his wheat and corn and vege- 


*Report Interior Department, 1878, p. 675. 
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tables are almost ready for the market, his reservation is changed; and some- 
times, as in the case of the Poncas, he is compelled to abandon everything. 
Were we to treat some of our foreign immigrants in such a manner, it would 
not take long to turn them into prowling vagabonds, living by robbery and 
assassination.” 


Is there need of further evidence that the want of law is the 
seeret of this difficulty in the matter of labor? We find it in the 
reports of the Indian Commissioners. Thus, the report for the 
year 1877 recommends “a code of laws for Indian reservations, 
and appliances for dispensing justice, neither of which at present 
have any existence.” It goes on to say that “there is no act of 
Congress which deals with the punishment of crimes against 
person or property (within the meaning of the common law as 
distinguished from statutory crimes against the United States) 
committed by or against Indians within the boundaries of an 
Indian reservation.” 

The report of Bishop Hare, who has seen much of the prac- 
tical working of Indian affairs, in a residence of many years 
upon the frontiers, is of great value : 


‘Wish well to the Indians as we may, and do for them what we will, the 
efforts of civil agents, teachers, and missionaries are like the struggles of 
drowning men weighted with lead as long as, by the absence of law, Indian 
society is left without a base.” 


And to his testimony may be added the words of two agents, 
situated in widely distant parts of our country, as they speak of 
the one thing which discourages Indian labor : 


‘They are not legal tenants; they cannot make legal contracts, or collect 
their wages by a suit at law.”—/. EF. Colburn, Agent, San Bernardino, 1877. 

.*T believe it to be of the utmost importance that Congress at once extend 
over Indians the jurisdiction of United States courts. Indians should be given 
to understand that they cannot commit crime and go unpunished ; and, on the 
other hand, that they will be effectually protected by the Government in life, 
liberty, and property.”— H. F. Livingston, Agent, Dakota, 1877. 


But let us not form any hasty conclusion. Let us hear what 
this man from New Mexico has to say: 


“Tt is not the fault of these Indians that they are not, to-day, self-support- 
ing. They have been left by the paternal Government without a home, and 
compelled to become wanderers, by being driven from place to place, when 
they have attempted to locate and cultivate the soil. They have, through me, 
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been for almost four years begging for a home—a place where they could 
farm and have schools for their children. It has thus far been denied them.” 
—S. A. Russell, Abiquin Agency, New Mexico, 1878. 


How singular that, under such circumstances, toil should be 
unattractive to them! But let us hear further testimony : 


““T am satisfied that some of the complaints originate in the desire of cer- 
tain parties to create a sentiment unfavorable to the Indian, and precipitate a 
trouble which may be made the occasion of depriving the Indians of some of 
their rights."— EZ. H. Danforth, Agent Utes, 1877....*‘ If these Indians ever 
go on the war-path, it will be from encroachment on their reservation.”— Geo. 
W. Frost, Crow Agency, Montana, 1878....‘‘A failure on the part of the 
Government to keep faith with the Indians is the cause of most of our 
troubles with them.”—J. L. Burchard, Agent, Round Valley, Cal., 1877. 


The following example is perhaps not the less forcible from the 
circumstance that the writer expresses himself in a sarcastic vein : 


“From the best information I have been able to gather on the subject, I 
incline to the belief that the natural resources of the reservation are totally 
inadequate to the support of the tribe; in which opinion I am sustained by 
all intelligent persons who are conversant with its features. Now, the Navajo 
would not exchange his desert home for the most favored spot that could be 
selected elsewhere; and if this reservation is found to be too limited for his 
necessities, why not give him more desert? Cannot our Government afford to 
be a little magnanimous, and give to a peaceable and industrious tribe of 
Indians a few more square milesof barren sands? But I suppose it would 
be worse than folly to ask more territory for any tribe, however deserving, 
from a Government that does not secure to the Indian the peaceable pos- 
session of lands already guaranteed to him by solemn treaty stipulation.”— 
John C. Pyle, Navajo Agency, Arizona, 1878. 


All these examples are adduced to show that the making of 
labor attractive to the Indian can only be secured by extending 
to him the protection of law, by which his life, his possessions, 
his permanent residence in a particular locality, shall be assured 
to him. 

So long as the Indians are given to understand that they are 
but temporary residents on the lands they have hoped to possess 
permanently, who can expect labor to be “attractive” to them? 
And so long as white depredation goes on unchecked by legal 
protection, toil can surely never be “ profitable.” Let us see the 
manner in which, under the “care and guidance of the Govern- 
ment,” the efforts of the Indians have failed to remunerate them 
in the past : 
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‘Large trespasses have been committed, from year to year, upon these 
lands, to which the attention of the proper officers has been called; but still 
the work of robbery and destruction goes on unchecked.”—Geo. W, Lee, Mack- 
inaw Agency, Michigan, 1878. ....‘‘ The Indians are much discouraged by 
these raids, and seem to think too little effort has been made to recover their 
property.”"—P. B. Hunt, Kiowa and Comanche Agency, 1878. . “The white 
settlers alluded to in my first annual report still remain on the reservation, 
being located on their several claims, increasing their stock and improve- 
ments, and, of course, still further encroaching on the Indians’ rights.”— 
James I, Patten, Shoshone Agency, Wyoming, 1878. ....‘* The cutting of cord- 
wood on this reservation by white men, to fill Government contracts and 
supply steam-boats, has provoked a very bad fecling among our Indians.”— 
W. T. Hughes, Agent Standing Rock, Dakota, 1877. .““Depredations by 
horse-thieves have been frequent and grievous. Many have lost their entire 
stock.”—A. CU, Williams, Agent Wichitas, 1877. 


Does it not seem that the very first thing to be done in order 
to earry out Seeretary Schurz’s humane proposition in regard to 
Indian labor is to remove the premium placed upon the spoliation 
of the red men by denying them an appeal to our courts? And 
this necessity becomes still more apparent when we consider how, 
in the changeable policies of successive Congresses, the rights of 
our wards are apt to be sadly ignored. Let us have an example 
or two of this: 


“These people also claim to have been overreached in a more recent act 
of Congress (passed in 1870), wherein provision was made for the disposi- 
tion of their entire diminished reserve in Kansas. This law gives (without 
consideration to the owners) to the State of Kansas every sixteenth and 
thirty-sixth section of land for school purposes. This grant amounts to nearly 
four hundred thousand acres. The Indians are not disposed to question the 
right of the general Government to extend educational aid to the newly 
settled States of the West, but they do question the propriety of such magnif- 
icent donations made by a great Government to a wealthy State, at the 
exclusive expense of a weak, dependent tribe of Indians, themselves the 
wards of said Government.”—Cyrus Beede, Agent Osages, 1877. “The 
most damaging effects have heretofore resulted from broken promises made 
by the Government and its officials, causing the greater part of the troubles 
with the Sioux since the treaty of 1868. It is true the Government has spent 
large sums in feeding them, but it has driven them, contrary to treaty prom- 
ises, from place to place, each time taking more of their territory, until 
nothing is left them but the ‘bad lands.’ The military has taken an immense 
number of arms and horses from them, and promised to return their value in 
cows.”—James Irwin, Red Cloud Agency, Dakota, 1878. 


There is no more reason, under proper legal protection, for 
such things to oceur to the Indians than there is that Maine or 
Ohio should be robbed of half its rightful territory by the 





LAW FOR THE INDIANS. 287 


eaprice or blundering of the general Government. A very patent 
ease, in which this is shown, is described as follows : 


‘Tt was hoped by selling one hundred and twenty thousand acres of the 
reservation, as provided by a bill enacted for the purpose in 1876, that suffi- 
cient would have been realized from the sale before this time to place the 
tribe on a comfortable footing, financially, and to pay for many needed 
improvements. But, as is often the case, where the property of Indians is at 
stake, through a lameness in the law, or a misinterpretation of its provisions, 
the Indians have realized nothing from the intended sale. While, at the same 
time, the larger part of the land is occupied by squatters, towns have been 
planted, villages are growing up, and the mart of trade has been opened upon 
it, yet but few, comparatively, have signified any intention of paying for 
the lands they occupy, and those who would be purchasers are debarred by 
such occupancy.”—J. W. Griest, Otoe Agency, Neb., 1878. 


There is no need of multiplying examples. The fact is that 
the Indians are discouraged in any attempts toward self-support 
by the lack of legal protection. Iron Eye, an educated Omaha, 
made quite a sum of money by merchandising. This he loaned 
to white men, taking their notes. But he has been defrauded of 
every cent, because he is an Indian and cannot bring suit to 
recover his money. This is a very simple case, involving only a 
few hundred dollars, but the same lack of personality before the 
law has kept thousands of Indians from recovering their rightful 
possessions, and has tended to make labor exceedingly unattract- 
ive to them. With reason does Mr. Rinehart, agent at Malheur, 
Oregon, ask: “Is it sensible to expect the Indian to feel like a 
man when he is foreed to continue the life of a beast, placed 
under a galling restraint, and allowed a ration so scanty as to 
put him in the position of a half-fed pauper?” And speaking of 
this very subject, Hon. Horatio Seymour, a wise and thoughtful 
student of Indian affairs, has declared as the secret of the whole 
difficulty: ““Every human being born upon our continent, or who 
comes here from any quarter of the world, whether savage or 
civilized, can go to our courts for protection —except those who 
belong to the tribes who once owned this country. The cannibal 
from the islands of the Pacific, the worst criminals from Europe, 
Asia, or Africa, can appeal to the law and courts for their rights 
of person and property—all, save our native Indians, who, above 
all, should be protected from wrong.” 

The second point in Secretary Schurz’s programme of reform 
is “that they be educated, especially the youth of both sexes.” 
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In this respect, great progress has already been made, and the 
“certain philanthropists” to whom Secretary Schurz appealed for 
aid in this work, through the columns of a New York paper, 
would heartily render any assistance in their power. But we 
find that education among the Indians has been seriously ham- 
pered by the same legal disability that has, as we have seen, inter- 
fered with their progress in love of labor. The history of every 
enslaved race has shown that there can be very little incentive 
to education and progress so long as the student’s personality 
and manhood are ignored. And, although the number of appli- 
cants for school privileges is larger now than ever before, the 
Indians are not an exception to the rule that an oppressed man 
naturally resists the ways and custom of his oppressor. An 
educated Indian is no nearer legal protection than the most 
ignorant of his tribe—his superior culture only serves the pur- 
pose of rendering his deprivations more galling. 

Let us see if the official records bear us out in this conclusion. 
Mr. S. W. Marston, Muskogee agent, Indian Territory, declares 
that his great difficulty in leading Indians to higher attainments 
in education and refinement is as follows: “If a white man sees 
fit, in his depravity, to infringe upon the rights of an Indian, or 
to violate his pledge or contract with him, he has no redress 
whatever, as there is no tribunal to which he can appeal for 
justice.” Speaking of the discouragements he has had in a life- 
long effort to aid the Indians by education, Bishop Whipple says: 
“The Indian is the only human being within our territory who 
has no individual right in the soil. He is not amenable to or 
protected by law. The man has no standing before the law. A 
Chinese or a Hottentot would have, but the native American is 
left pitiably helpless.” In reply to inquiries sent out to all 
agents to ascertain to what the illiteracy of the Indians is due, 
thirty-three responded “lack of facilities,” six “aversion,” and 
nine “both”; while in every case where the details of this “lack” 
and this “aversion” are given, the cause is seen to be want of 
legal status. By the treaty of 1876, the Sioux were promised 
teachers and the protection of the law. Two years later the 
Sioux Commission reported as follows: 


‘*We would call attention to the urgent necessity for fulfilling the obliga- 
tions of the treaty of 1876, which guarantees to these Indians the protection 
of the United States laws.” 
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As showing the obstacles the pride of the Indians must get 
over in order to desire the white man’s education, take the 
following: 


“The Chippewas have grievances that would make white men tear their 
hair and howl, from one end of the country to the other; but they prefer to 
submit quietly and peaceably to the powers that be, praying without ceasing, 
hoping continually that the good men of the Great Father’s household will yet 
hear and answer their petitions by the necessary legislation. If the Govern- 
ment would pay these poor people half what is justly their due under former 
treaties, they could, and would, live comfortably for many seasons to come.” — 
I, L. Mahan, La Pointe Agency, Wis., 1878. 


And one of the most excellent of our many recent Indian 
Commissioners, when entreating that the obstacles in the red 
man’s pathway may be taken away, cries out: “My predecessors 
have frequently called attention to the startling fact that we 
have within our midst two hundred and seventy-five thousand 
people for whom we provide no law.” 

Consequently, it seems almost self-evident to “certain philan- 
thropists” that, in the practical management of Indian education, 
the granting the Indian legal status is of prime and immediate 
necessity. Of all education, we think Bishop Whipple’s words 
are as true as of Christian education: “With justice, personal 
rights, and the protection of law, the Gospel will do for our red 
brothers what it has done for other races: give to them homes, 
manhood, and freedom.” And we indorse fully the words of 
President Seelye: “‘The jurisdiction of the courts and the pres- 
ence of the Government should be felt in the Indian Territory, 
and upon every Indian reservation, as powerfully as in the most 
enlightened portions of the land. The court should go as early 
as the school, if not before, and is itself an educational agency of 
incaleulable importance.” And we leave the point with this 
quotation from the report of a most cautious agent: 


‘* The failure of the Department to carry out the provisions of Section 3 of 
the existing treaty with these Indians has, doubtless, had much to do with the 
successive failures of teachers and agents in the matter of education.”—John 
C. Pyle, Navajo Agency, Arizona, 1878. 


The third provision of Secretary Schurz’s programme is “ that 
they be individualized in the possession of property by settlement 
in severalty, with a fee-simple title.” This may be thought a 
solution of the whole problem; but how it can prevent, or even 
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diminish, the spoliation of the Indians, without previously ex. 
tending the privileges of the law to them, we are unable to see. 

To render our philanthropic notions on this subject at all 
reasonable, we must briefly survey the Indian’s individual atti- 
tude before the law. It may betoken arrogance to attempt sich 
survey, since Secretary Schurz, in his article, says: “I do not 
intend to go here into a disquisition on the legal status of the 
Indian, on which elaborate treatises have been written, and 
learned judicial decisions rendered, without raising it above dis- 
pute.” But the charge of arrogance falls when it is understood 
that the whole matter can be settled by quoting Secretary 
Schurz’s own words. He has not long been of the opinion that 
the legal status of the Indian, so far as property is concerned, 
presents any peculiar difficulties. When the case of the Poncas 
was under discussion, he declared most positively that no Indian 
has the right to appear in court, claiming his own. “Such a suit 
eannot be brought at all”; “the taking of the Ponca case into 
the courts is impossible of accomplishment”; any hope in that 
direction is “unattainable.” There seems to be no hesitation in 
these deliverances. The legal status of the Indian seems to have 
been involved in mystery only quite recently—in fact, since 
certain unofficial philanthropists have presumed to pry into it. 
Mr. Schurz, in these former declarations, continues to say: “The 
Supreme Court has repeatedly decided” on his side of the ques- 
tion; “the decisions are clear and uniform on this point”; among 
lawyers he consulted, “not a single one” held a view different 
from his; the Indian’s disability “has been decided by the 
Supreme Court so clearly and comprehensively that further test- 
ing seems utterly futile.” When there was danger of this 
troublesome case getting into the courts, in spite of all these 
decisions, the Commissioner of Indian Affairs, acting, if he did 
his duty, under the supervision of Secretary Schurz, caused the 
following Associated Press dispatch to be published : 

‘‘The Commissioner of Indian Affairs says, with reference to the case, that 
the United States District-Attorney has been directed to appear and endeavor 
to have the writ dismissed. He takes the ground that under the law, and 
according to repeated decisions of the Supreme Court, the Indians stand as 
wards of the Government, and are under the same relations to the Govern- 
ment as minors to their parents or guardians; that the law forbids them to 
make contracts, and such contracts, if made by them, are void. No attorney 
has the right or can appear for an Indian, unless authorized to do so by the 
Indian Department.” 





LAW FOR THE INDIANS. 291 


There is no mystery here in reference to the legal status of 
the Indian. 

What possible benefit would there be in endowing the Indians 
with lands in severalty, if their standing before the law remains 
unchanged? Big Snake or Two Crow could as easily be put off 
a quarter section as the tribe off a reservation. The individual 
Indian could be robbed of his ponies as well as a tribe. The 
clamor of neighboring white men would not be any more likely 
to cease, and the excuse offered for them by Secretary Schurz 
might still be in force, viz.: the Indian might still have more 
land than John Smith, and so might be regarded as standing in 
the latter’s way in his glorious progress toward civilization. In 
fact, the condition of affairs would be worse. Opportunity for 
individual stealing would be increased, the armies of the United 
States might not even pretend to be available for the help of 
single Indians, and the courts would be as thoroughly barred 
against them as now. 

It is only fair to Mr. Schurz to say that in one of his earlier 
deliverances he has presented a solution of the difficulty. Doubt- 
less he would be glad to have the matter pass by in silence, for it 
is certainly the most astounding slip of judgment that ever a 
great man was guilty of. In defending his chosen plan of grant- 
ing land in severalty to Indians, he says that when this is done 
“the Indian will stand in the eye of the law just like any other 
owner of property in his individual right, and, as a matter of 
course, will have the same standing in court.” This is an amaz- 
ing non sequitur. How the dividing up of a tract of land will 
bestow upon the possessors legal rights which they now have 
not, would be difficult to show. How the passing by Congress 
of a bill that does not extend legal protection to the Indians can 
overturn all the decisions of the Supreme Court on this subject, 
Mr. Schurz did not think it worth while to state. If the Indian 
were not directly, and as an individual, disqualified by express 
statute for appeal to the courts, the above plan might be avail- 
able. But so long as the Judiciary Act of 1789 remains in force, 
so long as the courts cannot regard the Indian as endowed with 
civil rights, and cannot clothe him with them, the accepting a 
deed for one hundred and sixty acres of land will not give the 
Indian a white man’s place before the law. In fact, Mr. Schurz 
in his article seems to have abandoned the opinion of the sub- 
stantial unity of these two things, for, in his programme for the 
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practical management of Indian affairs, he includes the one, but 
omits the other as being of no present utility. 

That law must go before the granting of land in severalty is 
shown by this—that Indians have now certain individual pos- 
sessions which are not in the slightest degree safer from the 
greed of white men. Ponies, clothing, cord-wood, belong to 
them personally, yet if they are stolen there is no legal redress. 
Jacob Vore, of Nemaha Agency, Nebraska, having seen many 
evidences of this, recommended, during every year of his employ- 
ment by the Government, “enactment of laws protecting 
Indians in their individual rights, with respect to person and 
property.” It is, hence, difficult to see how the placing of land 
upon the same footing with clothing and cord-wood will neces- 
sarily make its possession secure. 

For all these reasons, it seems to us that the programme of 
Mr. Schurz can only be secured by declaring that the Indian is a 
person before the law as the first and all important thing. When 
his possessions are secure, his labor will be both profitable and 
attractive; when he feels himself a man, he will desire his own 
and his children’s education; when he can be protected by law, 
the granting of land to him in severalty will be something more 
than a pretentious form. Five years ago the Sioux Commission 
made this report to Congress: 


‘A great crisis has arisen in Indian affairs. The wrongs of the Indians 
are admitted by all. Thousands of the best men in the land feel keenly the 
nation’s shame. They look to Congress for redress. Unless immediate and 
appropriate legislation is made for the protection and government of the 
Indians, they must perish, and our country bear forever the disgrace, and suf- 
fer the retribution of its wrong-doing. Our children’s children will tell the 
sad story in hushed tones, and wonder how their fathers dared to trample on 
justice and trifle with God.” 


If this were done, Indians all over the country would soon lay 
aside their tomahawks, as Standing Bear did when he was 
released by Judge Dundy, and with him would say: “We have 
found a better way.” 


WILLIAM JUSTIN HARSHA 





THE FALLACIES OF HOMEOPATHY. 


DISEASES, and whatever pertains to them, must be worthy 
of the attention of the publie so long as all are liable to their 
ravages. Nothing of a material nature lies so near men’s 
interests as those conditions which affect their health and life; 
and yet there is often an indifference to the subject, and a 
neglect to inquire into its details, which is quite surpris- 
ing. It is, however, gratifying to know that the amount of 
indifference and ignorance which has existed in the past is fast 
diminishing at the present. 

The action of our general Government in establishing a sani- 
tary commission, the appointment of numerous State boards of 
health, the holding of public sanitary conventions, the pro- 
duction of popular works on health, and the frequent references 
to the subject in our periodical literature, evince the change 
which is happily taking place. To the wonderful diffusion of 
scientific knowledge during the past few decades, is largely due 
the present intelligent interest in these subjects; and the recent 
assassination and long struggle for life of the President of the 
United States, and the illness of the late Prime Minister of 
England, with their accompanying circumstances, have brought 
before the minds of the masses of civilized people details which 
had not before received so general attention. 

The events of the illness of Lord Beaconsfield have brought 
to the notice of the public the so-called different systems of 
medicine, and especially the relations existing between those 
designated as regular physicians, and those who take the name 
of homeopathists. In this case, the refusal of a distinguished 
court physician to visit the patient while a reputed homeopathist 
was in attendance, notwithstanding the special request of the 
Queen; and the reluctant consent of another, only after the 
reputed homeopathist had denied his adherence to the homeo- 
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pathie system, and had promised to follow all the directions of 
the regular physician, became matters of public notoriety and 
comment, and various opinions as to the consistency and liber- 
ality of the physicians concerned have been freely expressed. 

Many are unable to understand this great repugnance and 
general refusal of regular physicians to sustain professional rela- 
tions with homeopathists ; and, without informing themselves of 
the reasons of such feelings and conduct, regard them as illiberal 
and unreasonable. 

It is inconsistent with the laws of character and the springs of 
human action, that the great mass of modern scientific phy- 
sicians,—men whose education and training have tended to 
excite in them a love of truth and a desire for its attainment, 
the object of whose study has been to relieve suffering, and 
whose occupation has been so largely one of benevolence,—it 
is inconsistent with the general conduct of such men that they 
should be unwilling to accept any doctrine, and use any means, 
which, in their judgment, will tend to the accomplishment of 
their high purposes. They have shown a readiness, and even an 
eagerness, to entertain new ideas and accept new truths; and 
the great changes in opinions and practice, and the wonderful 
advances in medical science in recent times, attest this fact. 
Truth has been readily embraced, from whatever source emanat- 
ing. Jenner received the facts of vaccination from dairymen ; 
many of the views of Priessnitz respecting the use of water have 
been accepted; a large number of new remedies brought into 
notice by the so-called Thompsonians and Eclectics have been 
investigated and adopted; anwsthesia was received from den- 
tists ; and new modes of preparing and administering medicines, 
both in much smaller and larger doses than those recommended 
by standard authors, are constantly put in practice. 

It would seem that there must be some special reason why 
the system of homeopathy is rejected with such contempt by 
scientific and discriminating men—by those who should be 
qualified to judge of its merits; and why men so liberal in other 
vases should regard with such repugnance associations with 
homeopathists. This can be found only in the character of the 
system, which itis the object of this article to show. 

Although homeopathy has been before the world for three- 
quarters of a century, and has received in some circles a con- 
siderable share of patronage, very few outside of the medical 
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profession understand what it really is. To many who are intel- 
ligent and even learned in other matters, the whole subject of 
medicine is shrouded in darkness and mystery. An understand- 
ing of it, sufficient to form an intelligent opinion respecting its 
doctrines, requires attention to details which very few not of the 
profession ever bestow. 

It will not be possible within the limits of a magazine article 
to give a full view of homeopathy, in contrast with regular 
medicine, but it may be possible to present the leading tenets of 
the system as promulgated by its founder and authoritative ex- 
ponents, so that those who give attention to the matter may see 
reasons why its doctrines cannot be accepted, and why they are 
so intensely opposed by the regular profession. 

Samuel Hahnemann, the founder of this system, was born in 
Saxony, in 1775. He manifested early a facility for learning 
languages, and was afforded opportunities for study by which he 
became an assistant teacher in a grammar school, and afterward 
turned his attention in part to the study of medicine. These 
studies were pursued chiefly at Leipsic; but during his two and 
a half years’ residence there, he is reported as having spent most 
of his time in translating books and giving lessons in German 
and Latin for his support. He was a few months in Vienna, 
where he met with the visionary Mesmer, and is said by his biog- 
raphers to have been impressed with his and other transcen- 
dental notions, which much influenced his after life. He received 
his medical degree at Erlangen, when he was twenty-four years 
of age, after which he attempted to obtain practice in twenty- 
four different places in the course of twenty-eight years, devot- 
ing much of his time, however, to chemistry, botany, and other 
subjects ; and for some months of this period he had charge of 
an insane asylum. After this career, during which, according 
to the statement of Dr. Dudgeon, editor of the “ British Journal of 
Homeopathy,” “ he does not seem to have done much in the way 
of medical practice,” in 1806, at the age of fifty-one, he published 
a pamphlet on the “ Medicine of Experience,” and followed this 
by bitter denunciations, in a popular journal, of ancient and 
modern medicine. This attracted attention, and secured him 
some practice; and in 1810, when he was fifty-five, he commenced, 
at Leipsic, to lecture on homeopathy. Not confining himself to 
the promulgation of his peculiar doctrines, he assailed those of 
others, and was so bitter in his invectives that his classes deserted 
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him, and he ceased to lecture for want of hearers. He was, how- 
ever, more successful with his writings; and, removing to 
Coethen, he devoted himself to the publication of his doctrines 
and to the practice of his new method, which was chiefly in 
chronic cases and by mail—his patients writing to him their 
symptoms, for which he prescribed his medicines. His works 
became numerous, the most important being his “Organon,” in 
which he expounds his principles, his “Materia Medica Pura,” 
a voluminous work, and his “ Chronic Diseases,” in four volumes. 

This brief sketch of the founder of homeopathy will tend to 
explain the possibility of the existence of a system so marvelous 
as we shall find it. He has been exalted almost to a demi-god by 
his followers, but to others he seems to have been a resiless, 
ambitious, vain, perambulating visionary, imbittered by his 
want of success, who gave vent to his bitterness against a pro- 
fession in which he had failed to obtain distinction or a com- 
petency. In his disappointment, his ambition and his vanity did 
not desert him. 

In the preface to the “Organon” he says: “The true art of 
healing remained undiscovered until my time”; and his claim to 
the discovery of an entirely new and essentially true system of 
medical practice has been maintained by his disciples. Homeop- 
athy, as an exclusive and complete system, was an invention of the 
“Sage of Cethen”; but long before his time, in the days of specu- 
lative philosophy, three general methods of cure had received a 
theoretical recognition, and one of them embraced the central 
dogma of the Hahnemannic system. These methods were the 
antipathic, the allopathic, and the homeopathic. As the names 
imply, the first indicated the application of remedies which pro- 
duce effects opposite to the disease; the second, effects different 
from, but not directly opposite to the disease; while the third 
indicated the use of remedies which produce effects like the dis- 
ease. Hahnemann adopted, or, as he claimed, discovered, as the 
universal or “sole law of cure in all diseases,” the latter specula- 
tive idea. This doctrine is expressed in the oft-repeated form- 
ula of similia similibus curantur, and is the central article in 
the homeopathic creed. It, however, necessarily carries with it 
several other doctrines, constituting the system which it is the 
object of this paper briefly to examine. 

The articles of this creed may be arranged in the following 
order: ; 
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First. The principle of similia similibus curantur, as a uni- 
versal law. 

Second. The prescribing medicines for symptoms alone. 

Third. Imponderable or infinitesimal doses. 

Fourth. The potentization of medicines, or the development 
of new and extraordinary powers within them, by rubbing and 
shaking. 

Fifth. The special mode of preparation by trituration with 
sugar of milk, or by shaking with alcohol or alcohol and water, 
diluting on the centesimal scale. 

Sixth. The prescribing of a single simple medicine at a time. 

Seventh. The special method of “provings” by administering 
medicines to persons in health. 

Eighth. The mode of administering by placing pellets on the 
tongue, and by olfaction or smelling. 

Ninth. The psora or itch doctrine of the founder. 

It is not alleged that all these professed articles of belief are 
held by all homeopathists of the present day. These, however, 
are the doctrines taught by Hahnemann and his consistent dis- 
ciples ; they are still more or less fully taught in their text-books 
and their schools; and if they do not constitute the homeopathic 
creed, if they do not include and represent the doctrines of 
homeopathy, then it is impossible to determine what that creed 
is, and what the doctrines of that system are. That they are the 
real homeopathic doctrines we shall show; we shall endeavor to 
point out their import; and it will be seen how impossible it is to 
accept them, or for scientific physicians to have professional rela- 
tions with those who profess to believe and be governed by 
them. 

As to the central doctrine of “like curing like” as a universal 
and exclusive principle, Hahnemann is very explicit, and his asser- 
tions cannot be misunderstood. In the “Organon,” he says: 
“In every case, a medicine” must be given “which can itself pro- 
duce an affection similar to that sought to be cured. The truth 
is only to be found in this method.” “It is not possible,” he 
continues, “to perform a cure but by the aid of a remedy which 
produces symptoms similar to those of the disease itself.” Again, 
“it is the only therapeutical law conformable to nature.” 

Dr. Seott, a leading English homeopathist, says: “The 
essential characteristic of the homeopathic school is singly and 
simply the adoption of a law of treatment applicable to all forms 
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of disease, expressed by the words similia similibus curantur.” 
Further quotations from authoritative homeopathic writers to 
the same effect could be made indefinitely, but these are deemed 
sufficient to show that this is an essential article in the creed. 
To abandon this would be to surrender the system, and to prove 
this untrue would be to show the system to be false. 

It is always difficult to prove a negative by direct argument, 
however absurd the positive proposition may be. It would not 
be easy to formulate an argument against the assumption of 
Bishop Berkeley that tar-water was a universal remedy, or against 
the claims made for Perkins’s tractors that they would draw all 
diseases from the body, or to prove demonstratively that the 
many “sure and only cures” which are advertised for various 
diseases will not fulfill the promises made for them. The 
burthen of proof is with those who make the assertions, and 
much testimony from respectable persons can usually be found 
for such pretensions; but when such allegations and spurious 
proofs fail to convince those who understand the subject and have 
had full opportunities of judging, the proposition may be safely 
rejected as untenable. That the dogma we are examining has 
failed to receive the assent of the great mass of scientific phy- 
sicians the world over, is unquestioned. 

But more positive proof than this is afforded. It is too 
generally and positively known to be questioned, that iodine 
eures the goitre, quinine the ague, and sulphur the itch, while 
no conditions like these diseases are produced by these respective 
remedies. If these facts be admitted, and there are many others 
of the same kind, then it is certain that similia similibus curantur 
is not the “ only law of cure.” 

But it is declared, and with what force of truth we shall see, 
that it is no law of cure at all; or, at the very least, that it is not 
of sufficient applicability to make it commonly available in prac- 
tice. The simple fact is that medicines, when they are curative, 
produce an effect different from the disease; and whatever 
resemblance may be imagined, or may really exist, between the 
effects of a remedy and the phenomena of the disease it modifies, 
the cure, if a cure is produced, is accomplished by the difference 
and not by the similarity which exists between the effects of the 
remedy and the disease. No one has defined the degree of simi- 
larity between the remedy and the disease necessary for the 
operation of the alleged law. In similarity there is a differ- . 
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ence, and it is too evident to require further statement that by 
the difference the cure is effected. 

This truth is so apparent, that the more thoughtful modern 
members of the homeopathic sect admit that homeopathy is a 
misnomer, and that medicines produce their curative effects by 
causing actions contrary to the diseases for which they are 
given. Three leading homeopathists in London have recently 
made these admissions in the “ Lancet.” This certainly seems to 
be yielding the whole question; but still these men claim that 
medicines are selected on the principle of similarity of effects, 
though they cure on the principle of opposition. But the alleged 
essential law is that like cures like. The claim of only selecting 
medicines from the similarity of their effects to the symptoms 
of the disease is the last stand of those who have been driven by 
logical necessity from one position to another; and this claim 
must be maintained unless every particle of pretense to homeop- 
athy is given up. <A system resting on so narrow a basis must 
topple to the ground—has, it is believed, already fallen. This 
conviction is confirmed by the fact, now so notorious, that in 
the practice of nearly all homeopathists the rule of similars is 
not observed in the selection of remedies. But we have here to 
do with the system as promulgated by its author and his real 
followers, rather than with the practices of those who retain a 
nominal position in a medical sect. 

Associated with the dogma of like curing like is the principle 
of preseribing for symptoms alone,—of giving medicines which 
will produce symptoms like those of the disease, without regard 
to causes, or to the more hidden changes, learned from the study 
of morbid anatomy and the nature of pathological processes. 
Hahnemann, in the “ Organon,” says: “ Only that which is neces- 
sary for the physician to know of disease, and which is fully 
sufficient for the purpose of cure, is rendered evident to his 
senses.” “In short, the ensemble of the symptoms is the prin- 
cipal and sole object that a physician ought to have in view in 
every case of disease.” 

The character of other homeopathic writings is in accordance 
with this view. Thus, in Jahr’s Manual, a standard homeopathic 
text-book, are found such directions as these: “ For absence of 
mind, irresolutenéss—the remedy, alum.” “ Absence of mind 
with confusion of thought,—eupr.” “ Making mistakes in writ- 
ing,—nat. carb.” “Fear of death,—dig.” “ Pain in the big toe, 
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as if sprained,—mosch.,” ete. Mere symptoms, some the most 
trivial, have remedies set opposite to them which are supposed 
to be capable of producing similar phenomena. 

In prescribing medicines for symptoms on the principle that 
“like cures like,"—in giving opium for stupor, irritants for an 
acutely inflamed stomach, an article that will produce a pain for 
the cure of a similar pain, i. ¢., in ordinary doses, it was found that 
the symptoms were increased instead of being relieved ; and this 
difficulty was met by diminishing the dose. Small doses neces- 
sarily followed the dogma of similars. 

Says Hahnemann: “The suitableaess of a medicine in any 
given case of disease does not depend on its accurate homeo- 
pathie selection alone, but on the size, or rather smallness, of the 
dose. A medicine of a positive and curative kind will, without 
fault in itself, produce just the contrary effect of that which it 
ought to do, if given in excessive quantity, by producing a 
greater disease than that present.” 

Commencing with small but sensible doses, he proceeded to 
the minute and insensible ones, and declared that the “ minutest 
doses are always able to overcome the disease.” ‘The very 
smallest, I repeat; for it holds good, and will continue to hold 
good, as a homeopathic therapeutic maxim, not to be refuted by 
any experience in the world, that the best dose of the properly 
selected remedy is always the very smallest one, in one of the 
high dynamizations (X or thirtieth dilution), as well for chronic 
as acute diseases—a truth that is the inestimable property of pure 
homeopathy,” and which, he adds, in regard to allopathy and 
mongrel systems, “will keep pure homeopathy separated from 
these spurious arts as by an impassable gulf.” 

The extent to which dilutions or attenuations are carried can 
only be understood by a description of the mode of preparing 
the medicines, and this can best be given in Hahnemann’s own 
words. Particular attention must be given to these descriptions 
for a proper understanding of this part of the subject. 

In Hahnemann’s “ Organon” is this statement: 


“If two drops of a mixture of equal parts of alcohol and the recent juice 
of any medicinal plant be diluted with ninety-eight drops of alcohol in a vial 
capable of containing one hundred and thirty drops (for the convenience of 
shaking), and the whole be twice shaken together, the medicine becomes 
exalted in energy to the first development of power, or, as it may be denomi- 
nated, the first potence. The process is to be continued through twenty-nine 
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additional vials, each of equal capacity with the first, and each containing 
ninety-nine drops of alcohol, so that every successive vial after the first, being 
furnished with one drop from the vial or dilution immediately preceding 
(which has just been twice shaken), is, in its turn, to be shaken twice, 
remembering to number the dilution of each vial upon the cork as the opera- 
tion proceeds. These manipulations are to be conducted through all the 
vials, from the first up to the thirtieth or decillionth development of power, 
which is the one in most general use.” 


With regard to solids, he adds : 


“‘These were, in the first place, exalted in energy by attenuation in the 
form of powder by means of trituration in a mortar (in sugar), to the third, or 
millionth degree. Of this one grain was then dissolved and brought through 
twenty-seven vials by a process similar to that employed in the case of vege- 
table juices, up to the thirtieth development of power.” 


Directions as to the mode of administering are next given: 


“The best mode of administration is to make use of small globules of 
sugar the size of mustard-seed; one of these globules, having imbibed the 
medicine and being introduced into a vehicle, forms a dose containing about 
a three-hundredth part of a drop of the dilution, for three hundred of such 
globules will imbibe one drop of alcohol; by placing one of these on the 
tongue, and not drinking anything after it.” * * * 


And then he adds : 


“But if the patient be very sensitive, and it is necessary to employ the 
smallest dose possible, and attain at the same time the most speedy results, 
it will be sufficient to let him smell once.” 


Rau, in his “ Organon,” gives substantially the same diree- 
tions; and Hempel, one of the most recent homeopathic 
writers, says: “In order to obtain good homeopathic prepara- 
tions, follow Hahnemann’s rules as closely as may be possible 
and convenient.” The essential matters of the dilutions on the 
centesimal scale, he evidently means to say, must be followed 
strictly, and the particular mode of triturations and shaking 
should be followed as closely as possible and convenient. 

It is hoped the patience of the reader who wishes to know 
what the doctrines and professed practice of Hahnemannic 
homeopathists really are, will not be too severely taxed by an 
attempt to give a conception of what these statements mean, and 
of the extent of these dilutions. A statement of the following 
conclusions, without giving the language of the authors on 
which they are based, would seriously tax one’s credulity. 

VOL, CXXXIV.—NO. 304. 20 
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In the first dilution of one grain of the medicine with ninety- 
nine of sugar or alcohol, one grain of the mixture contains y},5 
of a grain of the crude medicine. One grain or drop of the first, 
added to the next vial, forms the seeond dilution: a grain or 
drop of this will contain ;}5 part of ;45, which is yp 4e9 part of 
a grain. The third dilution contains ;}, part of the second, and 
one grain of that contains y,5}555 part of a grain of the 
medicine. The fourth contains +}, part of the third, which 
would be ;55ab0.000. The fifth, po 550.ho5.555, and so on up 
to the thirtieth. The series diminishes in this rapid ratio, the 
denominator of the fraction representing each succeeding dilu- 
tion being multiplied by 100, and each one all the way through 
being 100 times less than the one just preceding; so that at the 
thirtieth dilution, a unit with sixty ciphers for a denominator 
and a unit for the numerator expresses the quantity of medi- 
cine, or the part of a grain, which at that dilution is contained 
inadrop. This is the fraction : 


1 
1,000, 000,000,000, 000,000, 000,000, 000,000,000, 000, 000,000, 000, 000, 000, 000,000, 000. 





A drop of aleohol containing this part of a grain is to moisten 
three hundred sugar globules. The alcohol evaporates, leaving 


that fraction of a grain in the globules, and one of these globules 
is the dose! 

The quantity of liquid required to dilute the whole of a single 
grain to the thirtieth degree may be arrived at mathematically 
by taking another view from the same data presented in the lan- 
guage of Hahnemann and Rau. 

When using the medicine at the thirtieth dilution, all the 
intermediate vials are discarded. If all, however, were used and 
brought to this dilution; if none were discarded, and the whole 
ultimately elaborated,—a thing impossible except in theory,— 
it would be as follows: 

For the first dilution, 100 drops of aleohol would be used. 
For the second, 100 times as many, which would be 10,000 drops, 
or, as ascertained, about one pint. For the third, 100 pints. 
The fourth, 10,000. And now the quantity mounts up rapidly at 
each dilution. For the ninth dilution, it would require twelve 
trillions five hundred billions (12,500,000,000,000) of gallons, 
which is found by computation to be equal to the water 
in a lake many miles in circumference. For three dilutions 
more, the twelfth, it requires a million of such lakes, which, 
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according to computation, would be equal to at least five hundred 
lakes as large as Lake Superior. The fifteenth dilution would 
require a body of fluid sixty-one times greater than this earth, 
and the thirtieth would actually take a quantity of fluid exceed- 
ing the volume of a quadrillion of suns. 

Various calculations have been made by different writers 
with the view of giving as definite notions as possible of these 
infinitesimal doses, but they only approximate to the actual fact. 

The dilutions are divided by Dr. Hempel into four classes, 
viz. : 

First. Lower—up to the 6th attenuation. 

Second. Middle—from the 6th to the 30th. 

Third. Higher—from the 30th to the 200th. 

Fourth. Highest—above the 200th. 

These highest go up to the 40,000th. 

Dr. Simpson (Sir James), of Edinburgh, has shown by his 
ealeulations, confirmed by the mathematical professors of the 
University of Edinburgh, that at the fifteenth dilution, a mass 
of sugar or body of water would be required out of which sixty- 
one bodies could be made, each as large as our earth. The 
sixteenth would require one hundred times as many—i. e., 
61x 100=6,100. Multiplying each time by one hundred, from the 
fifteenth to the thirtieth, fifteen times, would make thirty ciphers 
joined to the sixty-one,—making a bulk 61,000,000,000,000,000,- 
(000,000,000,000,000 times as large as the earth. In commenting 
upon these facts, Sir James Simpson writes: 

‘“‘Surely, common sense and common sanity both dictate to the human 
mind that it is utterly impossible that any such dose from any such an incon- 
ceivable ocean, medicated by a single grain of any drug dissolved and mixed 
in it, can have any possible effect upon the human body, either in health or 
disease. We can but conclude with Dr. Forbes, that in rejecting homeopathy 


‘we are discarding what is at once false and bad— useless to the suffering 
and degrading to the physician.’” 


That these are the actual teachings of homeopathy, however 
ineredible it may seem, every one who has given attention to the 
subject knows; and the repugnance which is felt by those 
acquainted with the fact cannot be difficult to understand. 

To avoid the utterly repelling absurdity of believing these 
infinitesimal quantities of common matter capable of producing 
medicinal effects, Hahnemann was driven to the next named doec- 
trine, that of potentization, or the communication of a new 
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dynamic or spiritual power by the triturations and shakings 
used in the preparation of the dilutions. The medicines were 
declared to be increased in power by these processes; and the 
more they were divided and rubbed or shaken, the more of this new 
power was said to be communicated. In Hahnemann’s words, “a 
great, hitherto unknown, undreamt-of change occurred in them.” 
He was particular in directing that only two shakes be given to 
each dilution, lest the power should be developed to an excessive 
extent, and the potency become unmanageable. It is thought 
these notions were suggested by the claims of Mesmer, of having 
the ability to communicate extraordinary powers to dead matter. 
Our space does not allow extended quotations on this subject of 
potentizations, notwithstanding its importance to the homeo- 
pathic system. One other of Hahnemann’s statements, however, 
showing “a method in his madness ”—making an exception for 
a purpose—may be given. In his dilutions and shakings, alcohol 
was used as a vehicle, and this substance he admitted to have 
medicinal properties; but he declared it was an exception to all 
others in its relations to potentization. His words are, “ Wine 
and alcohol are the only excitants the heating and intoxicating 
effects of which are diminished by their dilution with water.” 

All must see that unless some quality is added or developed 
by the process of preparation, such articles as carbon, common 
salt, carbonate of lime, sulphur, flint, ete.—articles existing in 
our food, and constituting essential elements of our bodies—can- 
not have the wonderful effects which the system ascribes to them. 
In Jahr’s “ Materia Medica,” over four hundred and fifty symp- 
toms are said to be produced, and consequently are capable of 
being cured, by common salt in the twentieth and thirtieth dilu- 
tions; and in our present time, this article, under the name of 
nat. mur., is seriously advised at the thirtieth dilution by 
professors in a homeopathic college as a remedy for ague. 
Nearly the same number of symptoms and cures as by table-salt 
are attributed to dilutions of charcoal, chalk, and other sub- 
stances which in ordinary quantities are inert. 

The common mode of administering the medicines is in medi- 
cated sugar globules placed upon the tongue; but Hahnemann 
declares that “all that homeopathy is at all capable of curing 
, will be most safely and certainly cured by the mode of 
olfaction.” He adds: “A pellet retains for this purpose all its 
powers for at least eighteen or twenty years (my experience 
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extends this length of time), though the phial be opened a thou- 
sand times during that period, if it be but protected from heat 
and the sun’s light.” 

As to the administering a single medicine at a time, Hahne- 
mann says: “In no case is it requisite to administer more than 
one single simple medicinal substance at one time. The true phy- 
sician never thinks of giving of a remedy but a single simple 
medicinal substance.” He, however, prescribed opium, which 
contains at least seven distinct crystalline substances, differing 
in their individual action; and Peruvian bark, also very often 
given, contains several distinct active principles. 

To describe and illustrate the system of homeopathic “ prov- 
ings” would extend this article beyond its assigned limits. It 
must suffice to say that these provings are conducted by the 
administration of both crude or sensible and infinitesimal doses ; 
and symptoms the most incongruous, contradictory, and often 
trivial are attributed to the effects of the most extreme dilutions 
of comparatively inert substances. 

Various other minor doctrines were taught by Hahnemann, 
and are accepted by his disciples, but they cannot here be 
discussed. 

The leading doctrines of the school have been presented in 
the language of its founder and its recognized exponents, and 
their statement seems a sufficient refutation. We have found 
homeopathy a definite system of positive dogmas, having various 
parts dependent upon each other. The leading doctrine of 
similia similibus curantur necessitates the doctrine of small 
doses,—so small, that at least their ordinary effects are imper- 
ceptible. This has led to the extreme dilutions; and this in 
turn to the doctrine of potentization. The assumption that 
medicines cure the conditions in the sick which they are capable 
of imitating in the well, led to the method of “ provings.” 
Further, this doctrine of similars is followed by the doctrine of 
the specific action of medicines,—that is, that certain medicinal 
articles have definite affinities with certain diseases. This view 
includes the ancient and exploded notion that diseases are dis- 
tinct entities, or things by themselves, having a lodgment in 
the body. The homeopathic writers seem to regard diseases 
as material substances, having such qualities as attraction for 
particular remedies or correspondences with certain principles 
in medicines. Dr. Hempel, the modern author before referred 
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to, says: “Hahnemann taught the doctrine” (which Hempel 
indorses) ‘‘ that it is the drug-force which effects cures. By 
drug-foree we mean the morbid essence which materializes itself 
in the plant, and develops pathological lesions in the organism.” 
As an example and illustration of the doctrine, he says: “‘ Here 
is the stramonium-disease, the creative stramonium-force having 
invaded the organism where it meets a kindred recipient faculty. 
We act upon it by means of material molecules, for which the 
stramonium-force or essence has a stronger attractive affinity 
than for the organic tissues. If the drug molecules are not 
endowed with sufficient force to draw the disease to themselves, 
the cure fails.” 

Now, all these assumptions and theories— not only the absurd 
theories themselves, but the practice of thus theorizing—are 
directly opposed to the whole spirit of modern science. In the 
darkness of the past, diseases were regarded as evil spirits 
to be exorcised, or driven out by some opposing or attracting 
influences; and these “relics of barbarism” seem to linger in 
some minds, as is shown in the above quotation. 

Science has determined that diseases are phenomenal—are 
deviations from normal activities and normal compositions and 
structures in the organism. These wrong actions depend, to 
be sure, on disturbing agencies, some of which are material 
poisons, but others are injurious impressions from excesses or 
deficiencies, or other perversions of the conditions of life; but 
the diseases themselves are wrong actions or perverted physio- 
logical phenomena. The present established philosophy of disease 
is such that the advocacy, or even the discussion and com- 
parison, of general systems of medicine, such as antipathy, allo- 
pathy, or homeopathy, are entirely out of place in our time, and 
belong to the past age of dreamy speculation, and not to the 
present of inductive science. Instead of diseases being considered 
as mysterious entities, to be dealt with on some theoretical exelu- 
sive plans, they are known to be aggregates of phenomena, to be 
modified by various agencies adapted to each case, but acting on 
no exclusive principle. Regular physicians profess no exclusive 
system. They repudiate the designation of allopathists; and 
they look upon the work of removing wrong conditions and 
actions in the animal organism as scientific mechanicians do upon 
remedying the defects in a complex piece of mechanism. The 
intelligent mechanic would inquire into the conditions and causes 
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of the wrong actions, and proceed on scientific and common-sense 
principles to remove them. It would be very absurd to announce 
some exclusive principle of similia similibus curantur for correcting 
defective or wrong-going watches or engines ; and it is equally so 
to announce such a principle as alone applicable to the removal 
of wrong conditions and actions in the living mechanism. The 
analogy in this respect is perfect between the engine and the 
man; the difference is in the greater complexity—the existence 
of a larger number of elements in the living human organism. 
The limits of this article will not allow of a reply to all of the 
attempted arguments by which the pretensions of homeopathy 
have been sought to be sustained. Some of them, however, re- 
quire a brief notice. One, the most plausible, and which has done 
much service, is based on the apparent analogy between the pre- 
ventive influence of the vaccine disease over small-pox, and the 
alleged curative influence of medicines similar in their effects to 
the phenomena of disease. The minuteness of the quantity of 
infectious matter sufficient to produce disease has also been ad- 
duced to give plausibility to the notion that very minute quan- 
tities of medicines can produce effects. Attention to the facts 
concerned will show the fallacy of these arguments. It is well 
known that small-pox and a few other contagious diseases 
usually oceur but once in the same person, and in the case 
of small-pox, the induction of the disease in a milder form pre- 
vents its repetition. Inoculation with its own virus produces 
a modified form of the affection of less severity. The vaccine 
virus, which is that of small-pox rendered much more mild by 
passing through the body of the cow, has the effect to produce a 
still milder form of the disease, but one which usually prevents 
asecond occurrence. The operation of so small a quantity of the 
virus is accounted for by the fact that it is living and germinating, 
and during the period of its incubation in the system it largely 
multiplies, and considerable time elapses before its effects are 
realized. Vaccination is preventive, not curative, and is from iden- 
tity, and not similarity. Scarlatina, which is similar to measles, 
will not prevent the recurrence of the latter, though an attack 
of either of these diseases will prevent a second one of the same 
affection. An attack of malarial fever will not prevent one of 
cholera or diphtheria; and an occurrence of either of these last- 
named diseases has no preventive influence over a second one. 
Medicines are not living matters, are incapable of multiplication, 
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and require no period of incubation to produce their effects. 
Their operation once does not prevent their action again upon 
the same system; and when they do good they are curative, 
not preventive. It will thus be seen that the apparent analogy 
between their effects and the action of vaccination does not exist, 
and the arguments based upon it completely fail. 

An argument in favor of the claims of homeopathy 1s based 
upon its having obtained the support of numbers of people. The 
adherence of numbers to a system, a faith, or a cause, is not an 
evidence of its truth or justice, especially when it contains 
elements of mystery, and does not admit of the test of direct 
demonstrative proof. Brahmanism, Mohammedanism, and in our 
own time and civilization, Spiritualism and Mormonism, have 
many adherents, but the truth of none of these is established. 
If, however, numerical adherence be the test of truth, it does not 
lie with homeopathy. The system has urged its claims for the 
last eighty years, and up to the present time, three generations 
of medical men have come and gone, while not one educated 
physician out of one hundred the world over has expressed views 
favorable to the dogmas we have been discussing. On the con- 
trary, the great body of scientific medical men everywhere — 
almost all those of acknowledged prominence in the world of 
science—have denounced the Hahnemann system as the most 
arrant nonsense. The people who support it are certainly for the 
most part ignorant of the real character of the system. There is 
in many persons a tendency to put an undue value upon the 
mysterious and the unknown. Had the well-understood English 
word like-cure been applied to the system in place of the less 
understood Greek word homeopathy, its attractiveness would 
have been much less. Homeopathy has no position in the world 
of science. In the country of its origin, the great body of those 
best qualified to judge speak of the system of doctrines as a 
dream that is past, and of its practice as charlatanism and 
deception. Its professed adherents are not admitted to any 
professional associations. A leading German journal says: 
“The homeopathy of to-day is no science, not even a dogma— 
just a trade.” 

The efficacy of homeopathic medicines prepared and adminis- 
tered in the manner described, cannot be sustained on any 
rational principle. Those who have given intelligent attention to 
the subject must, and do, admit this. Those who really believe 
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in homeopathy do so on the evidence of the statements of others, 
or from the supposed effects which have been observed in the 
treatment of cases of disease. 

The fallacies of medical experience are well known to all 
thoughtful physicians. Among the most obvious fallacies are 
errors as to the actual medicines taken. It is well known that 
very many, not to say nearly all, professed homeopathic practi- 
tioners often give medicines in sensible, and even in large doses, 
and not upon their professed exclusive principle. Thus, the real 
relief afforded and cures effected may not have been due to the 
homeopathic remedies. 

But there are other fallacies perhaps more common than this. 
When a medicine is taken with the view of producing a certain 
effect, such as the relief of a symptom, and that relief follows, it 
is most natural that the patient and the prescriber should attrib- 
ute the result to the medicine taken. As symptoms very often 
disappear spontaneously, or are removed by a variety of influences 
which may be overlooked, it is evident that the disappearance of 
a symptom after a medicine is taken does not prove the relation 
of cause and effect between the events. 

The evidence that is required to prove or disprove a proposi- 
tion in therapeutics is of a peculiar kind. “It differs entirely 
from that species of proof which satisfies a court of law.” The 
statement that a certain disease within one’s observation or 
experience was cured by a certain remedy, would by many be 
regarded as the statement of a single fact, to be accepted accord- 
ing to the credibility of the witness ; whereas, it is the expression 
of several opinions, either of which, however sincerely enter- 
tained, may be erroneous. The patient may not have had the 
supposed disease; he may not have taken the alleged remedy; 
the disease, if real, may not have been removed—may still con- 
tinue; but if the disease existed as stated, the supposed remedy 
was given, and the disease disappeared, the recovery may not 
have been due to the remedy. 

Jertificates, sincerely made, of cures of cancers, of advanced 
consumptions, and of numerous other diseases, by nostrums 
which no physician of any school could believe efficacious, are 
illustrations of such errors. 

An experience of the late Professor Chomel, of Paris, is 
related, which so aptly illustrates fallacious conclusions from 
inexact observations that it may be quoted : 
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“The common holly having been much praised as a remedy for ague, he 
determined to test it in the Hospital La Charité. Twenty-two cases of the 
disease were directed to him. After their admission, he purposely abstained 
from all treatment for several days, in order to see that they were well- 
marked cases. He found that of the twenty-two, seven never had another 
paroxysm, four had paroxysms of decreasing severity, eight had nothing but 
symptomatic paroxysms, connected with slight inflammation of the mucous 
membranes, which yielded to simple treatment; three only were fit subjects 
for experiments, ¢. e., had essential intermittent fever, preserving all its 
intensity for three or four paroxysms. The remedy (holly) was given to these, 
but entirely failed in all of them. Quinine was then given in the ordinary 
way, and the paroxysms were immediately stopped. If, from the day of 
admission, the remedy had been given to the whole, the conclusion would 
have been that it had cured nineteen out of twenty-two; and the three cases 
—the only ones proper to test the remedy—would have been regarded as 
exceptional.” 


In estimating the value of all experience in medicine, it must 
be remembered that a large proportion of ordinary diseases are 
self-limited, that most sick persons will recover without medi- 
cine, and that proper nursing and confidence in those in attend- 
ance will contribute to the result. The individual judgment, 
even of the intelligent and judicious, may readily be misled; 
and the popular judgment may be carried away by the exag- 
gerated statements of the interested and the enthusiastic. All 
the earlier reported remarkable successes of homeopathic treat- 
ment of severe diseases were with the Hahnemannic infinitesimals ; 
and of the correctness of such reports, after knowing what these 
dilutions are, the reader will judge. Scientifically conducted 
experiments with homeopathic dilutions were long ago made by 
Andral in the hospitals of Paris, and by other eminent regular 
physicians, and always with negative results. Some patients 
doubtless improved while these medicines were being adminis- 
tered, but not in consequence of their administration, in the 
opinion of those best qualified to judge. Indeed, a majority of 
leading homeopathists now deny the efficacy of imponderable 
doses, though the schools and text-books teach their use, and most 
of the homeopathists, though resorting to other remedies, still give 
the sugar pellets. Some very recent experiments, conducted by 
members of the homeopathic fraternity in the West, for the pur- 
pose of testing the ability to distinguish by their effects between 
unmedicated and medicated globules, are authentically reported 
to have resulted in a failure. 

As already intimated, there is not a tenet, as presented by the 
founder of the system, which has not been rejected by numbers 
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who are regarded as of high authority in the homeopathic fra- 
ternity. The denial of the efficacy of the higher dilutions is an 
admission that all the wonderful reported success in the past of 
Hahnemann and his followers was deceptive. Their treatment 
and provings were with dilutions and alleged “ potencies.” 

The only scientific fact which gives any show of plausibility 
to the doctrine of similia similibus curantur, as even a subordi- 
nate law of cure, is, that some medicines appear to have in small 
doses an effect opposite to what they manifest in large doses. The 
most conspicuous of such remedies is ipecacuanha, which in large 
doses produces vomiting, and in small ones sometimes allays that 
symptom. This occasional opposition of large and small doses 
is a fact for which the profession is not indebted to homeopathy. 
All that is known on the subject is the property of the regular 
profession. It is not, however, a universal or even a general 
fact, and is not of sufficient frequency and regularity to be gen- 
erally available in practice. Whenever thought applicable, the 
principle is resorted to by regular physicians, and with perfect 
consistency, as they have no system of dogmas which confines 
them to any restricted practice, or which prevents them from 
prescribing any remedies in any doses found, or believed to be, 
useful. A belief in the frequent application of this principle, and 
practice in accordance with that belief, even to what would be 
generally thought a very erroneous extent, would not deprive 
one of recognition by the regular profession. Great liberty of 
opinion and action in the choice of remedies within the bounds 
of common sense and common sanity, has ever been allowed. 
The adhesion to an absurd exclusive system, and the banding in 
asect which denounces and seeks to destroy confidence in regular 
medicine is that which cannot be tolerated. 

A few physicians of prominence in England have recently 
suggested the propriety of meeting members of this sect-in con- 
sultation, notwithstanding the acknowledged utter absurdity of 
their professed views and practices, and their well-known denun- 
ciations of regular medicine. These suggestions, it is predicted, 
will not meet with acceptance from the profession, for reasons 
which must be obvious to those who have followed the preceding 
statements respecting the homeopathic doctrines. 

The object of medical consultations is to benefit the patient — 
to secure for him by exchange of opinions and by mutual agree- 
ment the best course of treatment. It is too evident to require 
to be stated that there can be no agreement between a regular 
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physician having any established professional views and a sincere 
homeopathist. No benefit can arise to the patient from the 
practical disagreement which would be inevitable. The con- 
seientious believer in the universal principle of similia similibus 
could not consent to the use of any remedy not selected in 
accordance with that law. One believing in the efficacy of 
infinitesimals and in the injurious effects of medicines in crude 
forms and sensible doses, could not consent with any regard 
to the supposed interests of his patient to the administration 
of the larger doses. If, for the purpose of securing patron- 
age, the homeopathist pretends to a superior system in which he 
does not believe, and to a better practice which he does not 
follow, he is a charlatan and a pretender, unworthy of confidence 
or honorable associations. If a regular physician, for the sake 
of a consultation fee, or for the purpose of obtaining popular 
favor, sacrifices his convictions, relinquishes measures in which 
he has confidence and consents to a practice he is sure is useless, 
he may be a fitting person for such consultations, but he is not 
an honorable member of an honorable profession. If between 
an honest homeopathist and an equally honest regular physician 
there can be no agreement and coéperation in the treatment of a 
ease, consultations between such are certainly useless; and no 
opinions need be expressed respecting consultations between 
parties one or both of whom are insincere. Should the homeop- 
athist abandon his system or the regular physician embrace it, 
then there may be harmony and agreement; but until then con- 
sistency and honor no less than proper professional feeling will 
forbid the unnatural alliance. 

The honest and honorable man who has been educated in the 
homeopathic doctrines and has been brought into the homeo- 
pathic fraternity, but who has become convinced of the essential 
error of the system, will openly abandon it—will no longer 
march in its ranks or be called by its name. One who rejects 
the homeopathic creed and is unwilling to occupy a false posi- 
tion will follow the example which some well-known and honored 
men now in the ranks of the regular profession have set; and by 
declaring his position and leaving his former associations, will 
obtain recognition and a position which his talents and character 
will earn for him. 

These are the views which most men will take. None are 
more positive in their declarations against the unnatural alli- 
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ance than the leading authorities among the homeopathists 
themselves. Dr. Rau, in his “Organon,” says: “ The principle 
of similia similibus is the barrier which separates the new from 
the old school. It is impossible to combine these two schools ; 
any such combination would constitute a most miserable abor- 
tion.” And Hahnemann had the sanity and the sense to say that 
homeopathy would ever be separated from what he calls allo- 
pathy “by an impassable gulf.” Any attempt to permanently 
bridge the chasm over, even by a Bristowe or a Hutchinson, 
must result in failure. 

In this article no attempt has been made to specify the 
achievements of the regular profession, or to either defend or crit- 
cise its doctrines or practice. It would be an easy task to point 
out its present scientific methods and the great results they have 
accomplished. It would also be easy to refer to differences of 
opinions and contradictions of statements on various questions of 
pathology and therapeutics, or to find various expressions of 
skepticism as to the consistency of some doctrines, or the efficacy 
of various methods of treatment advised in its works As upon 
all other subjects not physically or mathematically demonstrable, 
there are differences of opinion among thinking men, who are 
not bound by fixed creeds, acceptance of which is essential to 
membership in a fraternity. It must be remembered that, differ- 
erent from the homeopathic system, there is in the regular 
profession no fixed creed, no alleged universal principle the 
acceptance of which is necessary to the retention of a chosen 
designation. Homeopathy is a specific, well-defined thing, or it 
is nothing. If the doctrines of similia similibus curantur, and of 
the efficacy of infinitesimal doses, ete., are not held as true, the 
system has no real existence. If these doctrines are notin reality 
true, then the system is a fiction. 

In geology there are many facts and inferences which are 
fixed and unquestionable, but also many theories and opinions 
that are contradictory and doubtful. Geology is, nevertheless, 
@ science, and those who are devoted to it constitute a 
kind of fraternity, but without a dogmatic creed. It is so with 
scientific medicine, but not the same with the homeopathic sys- 
tem of dogmas. These dogmas must be held or all is yielded ; 
they must be true or the system is false. Associated with a false 
system there may be truths, and with a true science there may be 
errors, but to science all truth belongs, while to false systems 
truth is alien. 
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Modern science has demonstrated the cause of some diseases 
(as examples, the relapsing fever in man and the “splenic fever” 
and “chicken cholera” in animals) to be organic parasitic poisons; 
and the general professional belief is, that all the specific diseases, 
such as cholera, malarial, typhoid, typhus, yellow, puerperal, and 
the eruptive fevers, are produced by zymotie or organic living 
poisons, and that the great curative remedies of the future will 
be antidotes and eliminatives for their destruction or expulsion. 
In view of the present state and drift of science, of the phenom- 
enal character of diseases, the existence of specific causes, and 
the present and hoped-for discoveries of antidotal and expelling 
remedies, how absurd become the dreams of exclusive systems ; 
particularly of this pretended universal therapeutical principle of 
“like-cure” and its dependent doctrines. Such unfounded specu- 
lations, originating in the darkness of the past and kept alive by 
the visionary or interested of the present, must recede more and 
more into the obscurity of past follivs as science advances. 


A. B. PALMER. 





RESULTS OF PROHIBITORY LEGISLATION, 


THERE exists to-day in the English-speaking world a very large 
body of men and women, of every rank and station in life, who 
believe that intemperance, and all that comes from it, are not a 
necessary condition of society; that it is possible to put these 
evils away. They believe there is intelligence, virtue, and piety 
enough in the world to accomplish this, if, by a full ‘presentation 
of the facts in the case, they be brought to codperate heartily in 
the work. 

The friends of temperance come before the public with their 
proposition to that end. It is to forbid by law, and to suppress 
by a strong hand, the manufacture and sale of intoxicating 
liquors, without which any considerable diminution of the evils 
of intemperance will be impossible. The liquor traffic is a very 
great and profitable trade. There are large numbers of people 
involved in it, by interest, appetite, or passion, who cannot be 
moved, or even touched, by the considerations which inspire 
benevolent, philanthropic, patriotic men and women. The 
movers in this work may properly be called upon to justify 
their proposition to the people. Without doing this satisfactorily, 
they cannot expect such general approval and codperation as is 
necessary for the accomplishment of the work. 

The liquor traffic is absolutely inconsistent with the general 
good, and cannot in any way be made to harmonize with it. It 
is in deadly hostility to every interest of nation, state, and 
society. It wastes the wealth of the country, undermines the 
virtue of the people, and is the source of a very large part of the 
poverty, degradation, insanity, and crime that curse the nation. 
It sends misery into hundreds of thousands of homes, which but 
for it would be prosperous, peaceful, and happy. The strength 
of a nation is in proportion to the intelligence, virtue, industry, 
and thrift of the people. The influence of the liquor traffic is to 
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make its victims ignorant and brutal, to undermine their habits of 
industry, and to impoverish them. As the liquor traffic flourishes, 
every legitimate industry languishes and dies. The industry of 
the nation and its industrial products are largely diminished by 
the malign influence of this trade. 

Mr. Benjamin Whitworth, M. P., is one of the largest employ- 
ers of labor in England. At a great public meeting in Exeter 
Hall, I heard him say that in one of his establishments— 
iron-works—five thousand men are employed. On Mondays the 
works are not in operation, the men not having recovered from 
the debauch of Saturday night and Sunday. As a consequence 
of this, five thousand men lose each fifty-two days’ wages in the 
year—in all, two hundred and sixty thousand days’ wages. The 
nation loses two hundred and sixty thousand days’ work, and the 
owners of the establishment lose thirty thousand pounds in the 
year. He said that every industrial establishment in the coun- 
try, large and small, had a similar experience, and, as the result 
of it, the industrial products of the country were one-third less 
than they would be without the liquor traffic. The men spent 
most of their wages in the drink-shops, they and their families 
living in abject misery, so that they become paupers when dull 
trade throws them‘out of employment even for a week. 

The great jails and other prisons of the country, and the 
work-houses, are crowded with working-men and working-women, 
a large part of whom, but for the liquor traffic, would be law- 
abiding, peaceful, and self-supporting. Judge Hill, of Birming- 
ham, at an assize where there was a very large criminal calendar, 
said to the grand jury: “ But for the public-house, gentlemen of 
the jury, you and I would have very little to do. Whichever 
way we turn, whatever measures we propose for the amelioration 
of the condition of the people, intemperance starts up and blocks 
the way.” I heard Lord Shaftesbury say, at a great public meet- 
ing in Free Trade Hall, Manchester: “Nineteen twentieths of 
the misery and degradation of the people come from over- 
crowding.” But the proofs are abundant that over-crowding 
comes from intemperance. It is estimated that the working 
classes of England spend every year more than $500,000,000 in 
drink ; the whole expenditure in that way in the country being 
$700,000,000. The vast sum thus wasted would go far toward 
furnishing better houses for the people, and sufficient, if not 
ebundant, food and comfortable raiment for all. 
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The New York “Independent,” of the 8th September last, 
said: 

“It is affirmed by the collectors of statistics in regard to intemperance, 
that in the year 1879 there was paid out for intoxicating drinks by the people 
of Germany the sum of $650,000,000, and by those of France, $580,000,- 
000; of Great Britain, $750,000,000, and of the United States $720,- 
000,000, making $2,700,000,000. This is about the amount of the debt of 
the United States at the close of the war of the rebellion ; and even this huge 
sum does not by any means represent the whole cost incident to the use of 
intoxicating drinks. To this must be added the loss of time thus occasioned, 
the expense of ill health and actual disease consequent upon rum-drinking, 
the cost of punishing the crimes committed by drunkards [and supporting 
the poor, the paupers, and the insane], and numerous other items, making in 
the aggregate an actual cost to society fully equal to the amount directly 
spent for intoxicating liquors. And also the fact that there are no profits that 
can compensate [even in part] for this enormous cost. Can there be any 
doubt, as a matter of sound political economy, to say nothing about good 
morals, that society should arm itself, to the teeth for the suppression of a 
most expensive vice? The most stringent prohibition would be the highest 
wisdom. Why tamper with such an evil? Why not cut it up, root and 
branch ?” 


The people of Maine, in 1857, resolved that, for their State, it 
should be destroyed. They determined to try to put away the 
evils of intemperance by forbidding and suppressing its cause, to 
wit: the liquor traffic. The people of Maine consumed their full 
share of intoxicating liquors, and more, according to their num- 
bers. They spent in strong drink the entire valuation of all their 
property of every kind in every term of less than twenty years. 
Maine was the poorest State in the Union. Its great industry 
was the lumber trade—converting its vast forests of pine into 
lumber, transporting it to the West Indies, and receiving in 
return for it West India rum, and molasses to be converted by its 
many distilleries into New England rum, all of which went down 
the throats of the people. Literally, our boundless forests of 
invaluable pine went down the throats of our people in the form 
of rum. The wages of the people were spent in that way, except 
asmall part devoted to a miserable support of their families. 
Evidences of poverty were everywhere seen in dilapidated 
houses, barns, farms, school-houses, town-houses, and meeting- 
houses. Old hats and rags were in the windows to stop the 
broken panes; the roofs were leaking; doors were hanging by 
one hinge, and often there was no hinge at all. The miserable 
cattle, shaggy and hide-bound with neglect and famine, were 
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shivering under the lee of shabby barns, while their equally mis- 
erable owners were spending their days and nights around the 
stove of the country grocery, the larger part of whose sales was 
of rum consumed by these people. Maine was never a dollar the 
richer, but rather the poorer, for all this vast industry. The 
masses of her people were in the forest in winter, felling trees 
and drawing them to the water-courses, living in camps, with the 
inevitable rum as a large part of their rations. At the breaking 
up of the streams in the spring, the men “ drove” the logs down 
to the mills. In these mills the mighty trees were converted into 
lumber, and in hundreds of ships this was transported to the 
West Indies. In camp, on “the drive,” at the mills, and in the 
ships, rum was always in plenty—impoverishing, degrading, 
brutifying all who drank it. 

The people of the State resolved in 1857 to change all this. 
They said by the law emphatically: “The manufacture and sale 
of intoxicating liquors is forbidden,” and pains and penalties of 
fine and imprisonment were provided. They said further: “ This 
act shall take effect upon its approval by the Governor.” On that 
day there were great stocks of liquors in the hands of dealers, 
wholesale and retail, all over the State, and by the express 
terms of the law, all these liquors were liable to be seized 
wherever found, to be confiscated and destroyed, as a deadly 
enemy to the public weal. This extraordinary law of prohibition 
and suppression of a great trade passed through all its stages 
in both houses of the legislature in one day, by a vote of eighty- 
six to forty in the House, and eighteen to ten in the Senate. This 
was Saturday, the 31st of May, and on the morning of Monday, 
the 2d of June, the Governor approved the bill, and it became 
law, and it is so to this day. 

The wires flashed throughout the country, and all over the 
world, the startling intelligence that in Maine the liquor traffic 
had been put under the ban of the law; that it was no longer to 
be tolerated, being condemned to die as inconsistent with the 
general good. Bad men everywhere were angered; good men 
rejoiced. At a great religious meeting in Boston on that second 
day of June, Lyman Beecher read the telegram announcing to 
him the wonderful event, and said: “ Brethren, let us thank the 
Lord devoutly; this law hits the devil a stunning blow right 
between the eyes.”. The London “Times” said of it: “If this law 
shall remain on the statute books of Maine, it will show better 
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than any other thing can do that the people are capable of self- 
government.” It does stand and will stand, thoroughly approved 
as it is by an overwhelming public opinion. 

Governor Dix, of New York, in a message to the Legislature 
of that State, said: 


“I have never doubted the expediency and rightfulness of such legisla- 
tion [to prohibit the liquor traffic]. Intemperance is the undoubted cause of 
more than four-fifths of the poverty, pauperism, and crime with which the 
State is afflicted. I approve [such legislation] both as a matter of principle 
and policy; it lies in the direction of popular liberty —the right of the people 
to determine for themselves what is most conducive to their own interests.” 


Governor Long, of Massachusetts, in his message of January, 
1881, says: 


‘‘There is a growing demand, shared by men of all shades of theoretical 
opinion, . . . that just as far and as fast as possible the dram-shop should be 
rooted out, in the interest alike of good morals and of the material welfare of 
capital and labor. The bureau of statistics has, during the year, added to its 
admirable work by conducting an original inquiry into the causes of crime. 
It has made personal investigation in every case in the nine criminal courts 
of Suffolk County, which were selected as a sample, and the result constitutes 
the strongest indictment against the use of intoxicating liquors that has been 
drawn. Of the sixteen thousand eight hundred and ninety-seven cases, more 
than seventy-two per cent. were for the various grades of drunkenness: and 
in addition to these, more than twelve per cent. were offenses committed by 
persons under the influence of liquor, leaving only some fifteen per cent. of 
crime to represent what would be the total amount but for the use of intoxi- 
eating liquors. These statistics are important, as presenting this subject in 
the economical light of its relation to the industrial interests of the ecommon- 
wealth, and of an appeal to those who depend upon them, whether as 
employed or employers. They cannot fail to impress, not only the moralist, 
but, in view of the enormous waste they suggest, the economist, the manufact- 
urer, and the working-man also. ” 


The right of the State to prohibit the liquor traffic is not 
denied, because that question has been finally settled by all our 
highest courts of appeal, with no dissenting voice, wherever it 
has been raised. 

The chief objection to the adoption of prohibition in other 
States, where it is strenuously urged, is, that in Maine no good 
results have come from it, or at least that these results have not 
met the expectations of the friends of the prohibitory policy. 
Let us see what the actual results of it have been and are. The 
open sale of liquors, immediately upon the enactment of the 
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law, ceased throughout the State. The dealers sent their stocks 
of contraband goods away, and the traffic, so far as it continued 
at all, was carried on upon a very small scale clandestinely by the 
lowest part of our people. There is now no distillery or brewery 
in the State. West India rum was formerly imported by the 
cargo; now, the liquor brought here is smuggled in small pack- 
ages, concealed in flour-barrels or sugar-barrels, or in boxes 
marked “eggs” or ‘‘glass,” or otherwise disguised, so as to 
deceive the officers, whose duty it is to seize liquors upon sight, 
wherever found, without a warrant, if they are suspected of being 
intended for sale. 

The proportion for Maine of the national drink bill, accord- 
ing to its population, would be about thirteen millions of 
dollars annually, but we are confident that half a million will 
cover the cost of all the liquors smuggled into the State 
and sold in violation of law, but we set it down in our esti- 
mate at one million. This enormous diminution in the amount 
of the liquor trade in Maine, since the enactment of the law, is 
obvious to all who know what the trade was before; and the con- 
sequent improvement in the business of the State and in the 
condition of the people is very great. Many testimonies were 
obtained in 1872 from the highest authorities as to the actual 
working of the law, after more than twenty years’ experience of 
it. These were intended to neutralize the many falsehoods that 
have been industriously circulated by interested parties as to its 
failure to accomplish any of the good that was expected from it. 

Among these is one from the Governor of Maine and every 
member of the Executive Council, who say: 


“At the time of the enactment of the Maine Law, the liquor traffic was 
carried on in Maine extensively and openly, as it now is in States where the 
trade is licensed. The effect of the law in diminishing the trade in intoxicat- 
ing drinks was immediate and very great. In many parts of Maine the liquor 
trade has absolutely ceased to exist 





liquor-shops are unknown, and wher- 
ever within the State the trade exists at all, it is carried on secretly and with 
caution, as other unlawful things are done. One effect of the law has been to 
render the liquor trade disreputable, and no person who knew Maine as it was 
before the law, and has been acquainted with it down to the present time, ean 
doubt that the effect of the law has been most marked and salutary. Poverty, 
pauperism, and crime have been greatly diminished by it, because vastly less 
money has been wasted in strongdrink. In some places, and at some times, the 
execution of the law has been fitful and capricious, yet, with these exceptions, 
the law has been as well enforced as our other criminal laws generally are.” 
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Hannibal Hamlin, present United States Minister to Spain, 
Lot M. Morrill, late United States Senator, late Secretary of the 
Treasury, present Collector of the Port of Portland, and Wm. 
P. Frye, now United States Senator, said: 


‘* At the time of the enactment of the law, in 1851, the traffic existed 
openly and everywhere in Maine, as it now does in those States where it is 
not prohibited. The immediate effect was to outlaw the trade, declaring it to 
be inconsistent with the general welfare, and reducing it to very small propor- 
tions. 

‘‘In many parts of the State it is now nearly or quite unknown. There are 
large districts of country where liquor-shops are absolutely unknown; and 
everywhere within our borders, where the trade exists at all, it is carried on 
secretly and in a small way. 

‘The favorable effects of this change are great, and everywhere apparent 
to the most casual observer who has any knowledge of the State prior to the 
year 1851. Wedo not believe the people of Maine, for any consideration, 
would again sanction the policy of license to ‘drinking-houses and tippling- 


shops.’” 


Mr. Blaine adds to this: 


“‘T did not reside in the State prior to the enactment of the first prohibi- 
tory law, and therefore cannot make a comparative statement from my own 
knowledge; but so far as my knowledge extends, derived from twenty years’ 
observation of the cause of temperance in this State, I most cordially concur 
in all that is said in the foregoing letter.” 


John A. Peters, then member of Congress, now Justice of the 
Supreme Court of Maine, and Eugene Hale, now United States 
Senator, said: “‘ We are satisfied that there is much less intem- 
perance in Maine than formerly, and that the result is largely pro- 
duced by what is termed prohibitory legislation.” 

Benj. Kingsbury, Mayor of Portland, W. W. Thomas, Aug. 

1. Stevens, J.T. McCobb, Jacob McLellan, ex-Mayors, said: “ As 
the result of the policy of prohibition, we have to say that the 
liquor traffic has fallen off very largely. The diminution of the 
trade is very great, and the favorable effects of the policy of pro- 
hibition are manifest to the most casual observer.” 

Wm. L. Putnam, ex-Mayor of Portland, said: “I have had 
good opportunity to observe the condition of this State in matter 
of the use and sale of intoxicating liquors for several years past, 
as compared with some other States where there are no prohibi- 
tory laws, and am certain that the rural portions of Maine are, 
and have been, in an infinitely better condition with reference to 
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the sale and use of such liquors, than similar portions of other 
States referred to. And this must fairly be considered the result 
of prohibitory legislation.” 

Walcott Hamlin, Supervisor of Internal Revenue, District of 
Maine, New Hampshire, and Vermont, said: “In the course of 
my duty as internal revenue officer, | have become thoroughly 
acquainted with the state and extent of the liquor traffic in Maine, 
and I have no hesitation in saying that the beer trade is not more 
than one per cent. of what I remember it to have been, and the 
trade in distilled liquors is not more than ten per cent. of what it 
was formerly. . . . When liquor is sold at all, it is done 
secretly, through fear of the law.” 

General Chamberlain, President of Bowdoin College, ex-Gov- 
ernor of Maine, said: “ The declaration made by many persons 
that the Maine Law is inoperative, and that liquors are sold 
freely and in large quantities in this State, is not true. The 
liquor traffic has been greatly repressed and diminished here 
(Brunswick) and throughout the State, and in many places has 
been entirely swept away. The law is as well executed generally 
in the State as other criminal laws are. . . . Where liquors 
are sold at all, it is in very small quantities compared with the 
old times, and in a secret way, as other unlawful things are 
done.” 

E. G. Harlow, of the Executive Council in Maine, said: “I am 
thoroughly acquainted with my own county (Oxford), and do not 
hesitate to say there is not now a gallon of liquor sold, where 
there was once a barrel, before the Maine Law of 1851. At our 
last term of Supreme Judicial Court, not a single indictment for 
any crime was found. Our county jail is empty, our work-houses 
greatly reduced (in number of inmates), and the improvement is 
wonderful.” 

Ex-Governor Dingley, in an article published in March last, 
Says : 

“Prohibition has effectually stopped the manufacture of distilled and 
fermented liquors in Maine. . . . To-day there is not a distillery or 
brewery in Maine. Prohibition has well-nigh stopped the traffic in intoxicat- 
ing liquors in the rural districts of Maine. . . . All the country taverns 
had open bars, and all country stores sold liquors as freely as molasses or 
ealico. The town of Durham, with less than fifteen hundred inhabitants, had, 
in 1832, seven licensed grog-shops. To-day there is not a drop of liquor sold 
in town. Readfield had seven open bars, at which were sold two thousand 
three hundred gallons of spirits annually. Now none is sold to be used as a 
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beverage. Minot (then including Auburn), with a population of two thousand 
nine hundred and three, in 1833, had thirteen grog-shops. Now, these 
towns, with a population of ten thousand, have not one place where liquor is 
known to be sold as a beverage.” 


The article of Governor Dingley contains a great many more 
statements of facts and figures to the same purpose, and con- 
cludes : 


**Prohibitory Maine has about the same population as licensed New 
Jersey, yet the liquor tax in the former State is only three cents per inhabit- 
ant, while in the latter State it is two dollars and forty cents, and in the 
country at large one dollar and eighty-three cents. In reply to the assertion 
that tobacco and opium are taking the place of liquor-drinking in Maine, I 
may mention that the tobacco-tax paid by Maine is only seventeen cents per 
inhabitant, while the average for the country is one dollar per inhabitant; 
and opium-eating is far less prevalent here than in other Eastern States.” 


The address to the people of Maine by the State Temperance 
Society, in 1880, says: 


“* After a trial of nearly thirty years, interrupted by two years of license 
in 1856 and 1857, the judgment of a decided majority of the people of 
Maine is that prohibition is more effective in mitigating the evils of the dram- 
shop than any other legal policy ever devised. 

“In mor than three-fourths of the State, including most of the rural dis- 
tricts and many cities, prohibition is faithfully enforced by the ordinary 
officers of the law, with the most gratifying results. There is not a distillery 
or brewery in our limits. In the rural districts and a large portion of the vil- 
lages, open dram-shops are unknown, and secret sales rare. In a majority of 
the cities, the open dram-shop is unknown. In the cities of Lewiston and 
Auburn, with twenty thousand people, for example, the success with which 
the liquor traffic has been restrained for many years affords the best evidence 
of the practicability and wisdom of our prohibitory laws.” 


The Legislative Committee on Temperance, 1881, say : 


“The people of the State have had ample opportunity to observe the 
working of our prohibitory law, and to judge of its efficiency in restricting 
the sale of liquors, and in suppressing the vice of intemperance. A large 
majority of the citizens of Maine, we are confident, believe that it is a righteous 
law, and that it has proved an effective agency in shutting up liquor-shops 
and restricting the sale and use of intoxicating liquors. 

““*The principle of prohibition,’ says Governor Davis in his message,— 
and we fully indorse the statement,—‘has been so long the settled policy of 
the State, and has been found so useful and effective in suppressing the 
liquor traffic, that no party or class of men now dare to assail it.’” 


The results of prohibition in Maine have been so satisfactory 
to the people, that there is no organized or respectable opposition 
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or objection to it in any quarter. It is now accepted by the great 
body of the people as the settled policy of the State. The Repub- 
liean party in Maine, from its foundation, has adopted prohibi- 
tion as a chief plank in its platform, and it remains such to this 
day. The Democratic party, at its State conventions, has repeat- 
edly and emphatically repudiated the policy of license to the 
liquor traffic, and is therefore virtually committed to prohibition. 

In 1878, the Republican State Convention resolved: “It is a 
source of congratulation that the principle of prohibition, which 
has always been upheld by Republicans, is now concurred in by 
so large a majority of the people that it is no longer a party 
question, the Democrats having for several years declined to con- 
test and dispute it. . . . Temperance among the people may be 
greatly promoted by wise prohibitory legislation.” 

In 1879, the Republican State Convention said: “We recog- 
nize temperance as a cause which has conferred the greatest ben- 
efits on the State, and we sustain the principle of prohibition, 
which, in its operation, has so largely suppressed liquor selling, 
and added incaleulably to the sum of virtue and prosperity among 
the people. Every interest of the State and its people requires 
the thorough and impartial enforcement of all the laws.” 

In the Republican State Convention of 1880—the last conven- 
tion—it was “ Resolved, That experience has demonstrated tne 
wisdom of the policy of prohibition as an auxiliary of temperance, 
and as contributing to the material wealth, happiness, and pros- 
perity of the State; and we refer, with confidence and pride, to 
our undeviating support of the same as one of the cardinal prin- 
ciples of the Republican party in Maine.” 

If it be conceded that the people of Maine possess an ordinary 
share of intelligence, so as to be able to judge properly of their 
own interests, it would be impossible that the political parties 
should oceupy such ground in relation to prohibition, unless the 
results of it were clearly good. 

It was charged by a political paper in Maine, during the cam- 
paign of 1880, that the State had suffered greatly in its material 
interests during the last twenty years, under Republican rule. 
At a great political meeting, held a week or two afterward, at 
City Halli, Portland, Mr. Blaine alluded to this, and said: “There 
is no State in this Union that has prospered so much as Maine 
has during the last twenty years”: and he went at length into 
the subject, so as to demonstrate to the vast audience that he had 
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properly stated the fact; there has been no reply to his assertion 
or his argument from any quarter. 

The liquor traffic still lingers in some of the larger cities in 
Maine, where it is conducted upon a comparatively small scale, 
and with more or less secrecy, mostly by the same class of men 
who keep gambling houses and houses of ill-fame, the lowest part 
of our foreign population. The traffic here occupies the same 
place in public opinion that these other crimes do. This persist- 
ency of the traffic in the cities is due entirely to some defects in 
the law, as it now stands, which we know perfectly, and which 
will be corrected by and by, and then the last vestige of this great 
evil will be summarily swept away. We shall then be able to 
demonstrate to the world, more thoroughly than we now can, 
how great are the benefits to the State and people resulting 
from the absolute suppression of the liquor traffic, from which 
the nation suffers more, year by year, and every year, “than from 
war, pestilence, and famine, those greatest scourges of the human 
family.” 

NeaL Dow. 





